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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 


The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et seg.), the Animal Welfare 
Act (7 U.S.C. 2131 et seg.), the Federal Meat Inspection Act (21 
U.S.C. 601 et seg.), the Grain Standards Act (7 U.S.C. 1821 et segq.), 


the Horse Protection Act (15 U.S.C. 1821 et seqg.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seg.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), the Plant Quar- 
antine Act (7 U.S.C. 151 et seg.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et seq.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 151-158). 


The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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In re: SEQUOIA ORANGE Co. Inc., AMA Docket No. F&V 908-2. De- 
cided January 15, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
REMAND ORDER 


On January 7, 1986, Administrative Law Judge Victor W. 
Palmer certified to the Judicial Officer the question as to whether 
petitioner’s counsel should not be permitted to participate in this 
proceeding because of his prior work and responsibilities as Assist- 
ant General Counsel in the Marketing Division, Office of the Gen- 
eral Counsel, United States Department of Agriculture. Petitioner’s 
counsel has this day withdrawn from the proceeding and, there- 
fore, that issue is now moot. Accordingly, the case is remanded to 
the Administrative Law Judge for further proceedings. 


In re: SEQUOIA ORANGE Co. INc., AMA Docket No. F&V 910-7. De- 
cided February 13, 1986. 


Gregory Cooper, for complainant. 
James Moody, Capital Legal Foundation, Washington, D.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
ORDER GRANTING MOTION TO DISMISS 


The marketing of lemons grown in central and southern Califor- 
nia, and Arizona, is controlled by a marketing order.! 

The purpose of a marketing agreement (or order) is to “establish 
and maintain such orderly marketing conditions as will establish 
and maintain parity prices for growers, while at the same time pro- 
tecting the interests of consumers (7 USC § 602).” In re Sequoia 
Orange Co., Inc., and Exeter Orange Co., Inc., 41 Agric. Dec. 1511, 
1511-12 (1982). 

The marketing order limits the quantity of lemons grown in the 
regulated area that may be “handled.” 2 

The marketing order provides for a Committee (Lemon Adminis- 
trative Committee) consisting of growers, handlers and a nonin- 


1 Lemons Grown in California and Arizona, 7 CFR 910; Agricultural Marketing 
Agreement Act of 1937, 7 USC 601. 

2 Simplistically, for purposes here, “handle” means to buy and/or ship regulated 
lemons for fresh market use in Canada or the United States. (7 CFR 910.6, 910.7) 


Generally, lemons, grown in the regulated area, used by charitable institutions, 
relief agencies or processing manufacturers to make juice or some by-product are 
excluded from regulation (7 CFR 910.80). 
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dustry member to administer, implement, oversee, report and rec- 
ommend to the Secretary on matters pertinent to the marketing of 
lemons from the regulated area (7 CFR 910.30, 910.31, 910.32, 
910.33). 

The Committee is a creature of, and for, the marketing order. It 
uses its collective expertise to carry out its duties and make recom- 
mendations to the Secretary. Its composition and structure is con- 
trolled by detailed provisions in the marketing order (7 CFR 
910.20-910.33). 

One of its functions is to annually compile a Marketing Policy 
covering pertinent information and recommendations for the fol- 
lowing marketing year, including its recommendation concerning 
the quantity of lemons which the Committee deems advisable to be 
handled weekly during the following year (7 CFR 910.50, 910.51). 

The Secretary may, based on that recommendation and the sup- 
porting data and rationale, and “from other available informa- 
tion,” determine that limiting the quantity of lemons to be handled 
during any week will tend to carry out the declared policy of the 
Agricultural Marketing Agreement Act of 1987 (7 USC 601; “Act’’). 

The Marketing Policy submitted by the Committee each year to 
the Secretary provides information concerning: (1) the supply, qual- 
ity and sizes of lemons available in each district (within the mar- 
keting order), (2) estimates concerning the domestic, export, by- 
product and other uses of lemons, (3) a proposed schedule for 
weekly shipments to the fresh market in the United States and 
Canada, (4) the level and trend of consumer income, (5) estimates 
concerning competitive citrus commodities, and (6) any other perti- 
nent information. Any revisions must cover similar updated infor- 
mation (7 CFR 910.50). 

In making its decision to regulate lemcns, the Committee must 
consider income trends, weather conditions, prices and other rele- 
vant factors. Changes may be recommended from time to time, as 
may be warranted (7 CFR 910.51). 

Based upon this and any “other available information” (7 CFR 
910.52), the Secretary may limit the quantity of lemons to be han- 
dled during any particular week(s). 

The Petitioner is a handler regulated by this Lemon Marketing 
Order. Petitioner seeks an “order (a) declaring that the 1984-85 
[Marketing] Policy and weekly prorate [base] are not in accordance 
with law, and (b) exempting [Petitioner] Sequoia from the obliga- 
tions imposed by the [Marketing] Policy and weekly prorate.” (Page 
36 of the Petition). 

In simplified terms, for purposes here, the weekly prorate base is 
the ratio between the lemons that a handler has (qualifying to be 
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“handled” by a handler that week) and the total of all such lemons 
all handlers have had that time.* 

The handler is then authorized to handle the percentage of the 
total quantity of lemons fixed by the Secretary to be handled that 
week. Thus, the weekly prorate base is a key figure in the compu- 
tation of the handlers’ weekly allotments * for shipment of lemons 
for fresh use in the United States or Canada. Jn re Sequoia Orange, 
supra, at page 1513. 

Petitioner challenges the 1984-85 Marketing Policy filed by the 
Lemon Adminstrative Committee and the weekly proration system 
from a variety of angles and levels: 


* 


Inability to participate in the formulation of the Mar- 
keting Policy (as prepared by the Committee) and the 
establishment of weekly prorate allotments.® 


Arbitrary and capricious “rubber stamping” of the 
Marketing Policy by the Secretary, without independ- 
ent scrutiny or consideration of alternatives or other 
evidence, etc., constitutes an abuse of discretion. 


Conflicts between the Marketing Policy and USDA 
guidelines. 


Failure of the Secretary to consider alternatives to the 
weekly proration system, to comply with requirements 
of the Regulatory Flexibility Act (56 USC § 601), Execu- 
tive Order 12291 and the Secretary’s Memorandum 
1512-1 (issued June 11 1981 to implement Executive 
Order (12291). 


Because supply controls violate due process, equal pro- 
tection and the requirement for just compensation for 
deprivation of property rights, all as protected by the 
Fifth Amendment. 


3 The weekly prorate base is ‘“‘the ratio expressed in percentage terms, between 
the average weekly pick for each applicant handler and the total of such average 
weekly picks for all applicant handlers (7 CFR § 910.53(d), .153(c\(2)).” In re Sequoia 
Orange, et al, supra, at page 1513. 

4 This allotment may be temporarily increased in several specified manners. Jn re 
Sequoia Orange, supra, at page 1513-14. 

5 Essentially these are division titles paraphrased to make the apparent point to 
which the supporting material seems directed. 
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Because the Market Policy and the weekly proration 
system are contrary to the historical purpose(s) of the 
Agricultural Marketing Agreement Act, and violate it 
in five respects, and frustrate the Congressional 
intent. 


Because the Market Policy impedes achievement of or- 
derly marketing. 


Because the Market Policy and the weekly proration 
system cause disorderly marketing. 


Because the Market Policy fails to establish parity 
prices. 


Because the Market Policy and weekly proration 
system are inequitable and discriminate against Peti- 
tioner. 


Because the Market Policy creates/uses an illegal and 
unauthorized classified pricing scheme. 


Because the weekly proration system fails to achieve 
parity prices, depresses grower income, is wasteful, 
distorts the marketing season, implements an illegal 
classified pricing scheme, contributes to inequities in 
grower income, fuels chronic overproduction, suppress- 
es commercial initiatives, destroys the balance be- 
tween supply and demand, fails to achieve the objec- 
tives of and frustrates the Agricultural Marketing 
Agreement Act, the Secretary has a mandatory duty 
to terminate the use of the weekly proration system 
and set aside the Market Policy. 


Because the Market Policy and the weekly proration 
system take Petitioner’s property without compensa- 
tion and violate its substantive and procedural due 
process rights, and deny it equal protection, all as pro- 
tected by the Fifth Amendment, the relief sought 
should be granted. 


Each of these divisions is supported by a brief argument of a 
legal, economic, historical or philosophical character. 

It is not feasible to require Respondent to answer these argu- 
ments as if they were pleadings of a factual nature or character. 

Essentially, as illustrated by Petitioner’s response to the Motion 
to Dismiss, Petitioner seems to be inviting counter-argument from 
Respondent. 
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An adversarial hearing is predicated on an ability to formulate a 
set of issues with certain dimensions and limits, so that rulings 
may properly be made on relevancy and materiality of proffered 
evidence. 

With such broad ranging assertions which make up the Petition, 
there could not reasonably be effective control of the proceedings 
on questions of relevancy and materiality. 

Somewhere, Petitioner could find and point to some word, 
phrase, sentence or paragraph, and argue with some merit that the 
evidence they wish to present, directly or indirectly, relates to an 
issue based on or related to that “allegation.” 

Blending generalized and vague contentions with a short general- 
ized and conclusory argument, as done here, is a pandora’s box. 

Petitioner’s Response to the Motion to Dismiss, is mainly direct- 
ed to the merits of their position, rather than the pleadings that 
set forth their position. 

A threshold issue here is the character of the Petition as a plead- 
ing, not the merit of Petitioner’s position. 

Respondent cannot be compelled to answer this Petition selec- 
tively admitting or denying “allegations.” The risk is that Respond- 
ent would take a safe position, denying everything, and further 
frustrate formulation of an issue-structure on which to proceed. 

Control of the proceedings cannot/should not be relinquished to 
Petitioner through the vague generalized contentions and argu- 
ments which constitute the Petition. 

Further, ‘Petitioner cannot place upon others the responsibility 
to sort through [this 37 page] Petition to determine whether or not 
a set of allegations may be patched together . . .” Jn re Sequoia 
Orange, supra, at page 1518. 

The Petitioner does not comply with 7 CFR 900.52(b) which re- 
quires a Petition to contain a: 


“(2) Reference to the specific terms or provisions of the 
order, or the interpretation or application thereof, 
which are complained of; 


(3) A full statement of the facts (avoiding a mere repeti- 
tion of detailed evidence) upon which the petition is 
based, and which it is desired that the Secretary con- 
sider, setting forth clearly and concisely .. . the 
manner in which petitioner claims to be affected by 
the terms or provisions of the order, or the interpreta- 
tion or application thereof, which are complained of; 
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(4) A statement of the grounds on which the terms or pro- 
visions of the order, or the interpretation or applica- 
tion thereof, which are complained of, are challenged 
as not in accordance with law .. .” 


In addition to the pleading difficulties, the Petition has other de- 
ficiencies of a legal character. Petitioner has distorted concepts of 
the law, procedure and facts, which cause confusion and ambiguity. 

Respondent persuasively and ably covered them in the following 
extracts from its Memorandum of Points and Authorities in Sup- 
port of Respondent’s Motion to Dismiss: 


“TI. The Petition Fails To State A Sufficient Claim 


In order to conform with the AMAA as required by the Rules of 
Practice (7 CFR 900.52(c)), it is endemic that a petition must state a 
claim upon which relief can be granted. Aside from the obvious 
facial infirmity of the petition, an analysis of the true nature of the 
petition and the relief sought reveals its substantive failure to state 
such a claim. 

The petition claims to seek relief from the 1984-85 marketing 
policy (7 CFR 910.50) and the weekly prorate regulations issued 
pursuant to 7 CFR 910.52. The marketing policy, which was issued 
July 10, 1984 (see, Exhibit to petition), and the prorate regulations 
apply to a fiscal year which began on August 1, 1984, and will end 
on July 31, 1985 (7 CFR 910.10). Yet, petitioner did not file its 
overly long petition until the end of April 1985. The petitioner, and 
its attorney, should be extremely familiar with the Department’s 
applicable rules of practice from their numerous other petitions. It 
is inconceivable that petitioner could have anticipated relief before 
the end of the fiscal year to which the complained of documents 
are applicable. If this were truly the case, the Administrative Law 
Judge might just as well dismiss the petition at this point for moot- 
ness. 

The petition, however, is really not attacking this marketing 
policy document or these particular weekly prorate regulations. 
Indeed, throughout its 37 pages it fails to object to any facts and 
figures of these specific documents. Rather, the petition is a back- 
door approach to attacking the Lemon Order provisions that au- 
thorize these documents. The objections would be just as applicable 
to next year’s or last year’s marketing policy and prorate regula- 
tions as they would be to this year’s. The method of petitioner’s 
attack is to allege that a conglomeration of statutes, orders, guide- 
lines, etc. cause the Lemon Order provisions to be unlawful. As will 
be demonstrated below, each of these grounds is legally defective 
and, thus, the petition fails to state a claim upon which relief could 
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be granted under 7 U.S.C. 608c(15\(A) and the petition should be 
dismissed. 

Before considering the specific allegations, one must differentiate 
between the marketing policy and the weekly prorate regulations. 
Under section 910.50 of the Lemon Order, near the beginning of 
the fiscal year the Lemon Administrative Committee (hereinafter 
LAC) meets and prepares a marketing policy containing various in- 
formation specified in said section. If substantial modifications 
become advisable during the fiscal year, the LAC may meet and 
prepare a revised marketing policy. The marketing policy is de- 
rived from these LAC meetings and is submitted to the Secretary. 
The marketing policy is a document which contains a compilation 
of factual data concerning lemons and the collective expertise of 
the industry as to the current economic situation, the forecast for 
the coming year, the recommended actions to be taken during the 
year, and a general schedule as to when particular actions should 
be taken. Under the Lemon Order, the marketing policy imposes 
no restrictions, limitations or obligations on anybody. In the hands 
of the Secrtary, it is an evidentiary document of information and 
advice which can be weighed and considered along with all other 
available information and advice in reaching any determinations 
the Secretary might make. Since the marketing policy cannot 
affect or impose an obligation on petitioner under the Lemon Order 
it is not a proper subject of a petition under 7 U.S.C. 608c(15)(A) or 
section 900.52(b\(3) of the Rules of Practice and, thus, any allega- 
tions in the petition concerning the marketing policy must ulti- 
mately be unavailing of relief and should be dismissed. 

The weekly prorate regulations, on the other hand, do impose ob- 
ligations on the petitioner and all other handlers in the industry. 
During the year, the LAC investigates the supply and demand con- 
ditions on a weekly basis and considers certain specified factors (7 
CFR 910.51). If the LAC believes handling restrictions are advisable 
for any week, it makes certain recommendations to the Secretary 
(7 CFR 910.51). Based on the LAC information and recommenda- 
tions and all other available information, the Secretary determines 
whether a limitation is necessary and the amount of such limita- 
tion (7 CFR 910.52). It is this determination by the Secretary, effec- 
tuated through informal rulemaking in the Federal Register, that 
imposes legally enforceable obligations on the handlers. The subdi- 
vision of this industry-wide limitation to each particular handler is 
a ministerial act done by the LAC on the basis of formula con- 
tained in the Lemon Order, and subject to certain flexibility op- 
tions which may be exercised by each handler (7 CFR 910.53- 
910.63). Therefore, the weekly prorate regulations promulgated in 
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the Federal Register by the Secretary are the proper subject of a 7 
U.S.C. 608c(15\(A) proceeding. The grounds alleged by petitioner in 
this proceeding, however, fail to comply with the AMAA in that 
they fail to state a claim upon which the prorate regulations could 
be invalidated and the relief requested could be granted. 

The remainder of this memorandum will discuss the infirmity of 
each of the particular grounds alleged by petitioner. 


A. The Administrative Procedure Act 


The AMAA specifically authorizes volume control provisions for 
marketing orders such as are incorporated in the lemon order. (7 
U.S.C. § 608c(6)). A marketing order containing such provisions 
must be promulgated after notice and public hearing when the Sec- 
retary finds “upon the evidence introduced at such hearing” that 
the issuance of such an order will tend to effectuate the declared 
policy of the Act. (7 U.S.C. §§ 602, 608c(3), (4), (6)). The lemon order, 
containing a provision for the imposition of weekly controls on the 
quantity of lemons which may be handled, was promulgated in 
1941 after notice and hearing. 6 Fed. Reg. 1833 (1941). The order 
including its weekly volume control provision has undergone nu- 
merous amendment proceedings since 1941, all of which were effec- 
tuated upon notice and hearing on the record as required by the 
Act. 7 U.S.C. § 608c(17); See, e.g., 12 Fed. Reg. 6620 (1947), 12 Fed. 
Reg. 7904 (1947), 13 Fed. Reg. 766 (1948); 19 Fed. Reg. 5319 (1954), 
19 Fed. Reg. 5969 (1954), 19 Fed. Reg. 7175 (1954); 20 Fed. Reg. 6191 
(1955), 20 Fed. Reg. 7137 (1955), 20 Fed. Reg. 8451; 27 Fed. Reg. 4994 
(1962), 27 Fed. Reg. 6629 (1962), 27 Fed. Reg. 8346 (1962); 35 Fed. 
Reg. 16,850 (1970), 36 Fed. Reg. 5609 (1971); 36 Fed. Reg. 9061 
(1971). 

Petitioner’s repeated complaints about “the marketing policy” 
and “weekly prorate’, when viewed as a whole, comprise a com- 
plaint about any use of volume controls on the lemon market by 
the government as authorized by the AMAA and the Lemon Order. 
However, to the extent that petitioner’s allegations concerning the 
“marketing policy” and “weekly prorate” attack the procedural va- 
lidity of the means used to implement the market volume control 
provisions of the lemon order, such allegations are without merit. 

Petitioner’s allegations that the LAC’s annual marketing policy 
formulated pursuant to the lemon order, 7 CFR § 910.50, is in viola- 
tion of the APA should be dismissed, because the LAC’s marketing 
policy is not subject to APA rulemaking or review provisions. The 
APA provisions on publication in the Federal Register and on an 
opportunity for public comment only apply to rulemaking. (5 U.S.C. 
§ 553). A rule is defined in pertinent part as “an agency statement 
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of general or particular applicability and future effect designed to 
implement, interpret or prescribe law or policy... .” (5 U.S.C. 
§ 551(4)). Certain rulemaking is specifically exempted from the 
notice and comment requirements of the APA. Among such exempt 
actions are “general statements of policy.” (5 U.S.C. § 553(b)(A)). 

The LAC’s marketing policy is merely a collection of data and 
recommendations by an industry panel acting in this respect as an 
advisor to the agency, which latter body alone retains the power to 
impose any market volume controls under the lemon order. (7 CFR 
§ 910.52). The LAC’s marketing policy is not agency policy and has 
absolutely no effect on anyone without the crucial later event of 
agency action which is taken upon consideration of the LAC policy 
as well as other available information and advice from the LAC 
and other sources. The LAC’s marketing policy statement does not 
impose market volume controls and has no direct impact whatso- 
ever on the industry. 

The merely advisory, non-binding nature of the LAC’s marketing 
policy differentiates it from an agency statement implementing law 
with particular future effect as a rule is defined in the APA. How- 
ever, even if the LAC’s advisory marketing policy is seen as agency 
action within the meaning of the APA definition of a rule, the 
policy surely comes within the realm of a general statement of 
policy exempt from the notice and comment provision of the APA. 
(5 U.S.C. § 533(b)(A)). A general statement of policy is defined by 
the fact that it does not fix rights or impose obligations and does 
not have a substantial, direct impact on those regulated. Aiken v. 
Obledo, 442 F. Supp. 628, 653 (E.D. Ca. 1977). A general statement 
of policy does not establish a binding norm and is not finally deter- 
minative of the issues or rights to which it is addressed, because it 
leaves the agency still free to exercise informed discretion. Guardi- 
an Federal S & L v. Federal S & L Ins. Corp., 589 F. 2d 658, 666 
(D.C. Cir. 1978). The LAC marketing policy clearly fits this defini- 
tion. 

Moreover, the APA only subjects final agency action to judicial 
review. (5 U.S.C. § 704). Even if the LAC marketing policy is agency 
action, which is dubitable as discussed above, it is certainly not 
final agency action within the meaning of the APA. (5 U.S.C. 
§ 704). Agency actions are not final and reviewable “ ‘unless and 
until they impose an obligation, deny a right, or fix some legal re- 
lationship’ . . . . Chicago & Southern Air Lines Inc. v. Waterman 
Steamship Corp., 333 U.S. 103, 112-113 . . . (1948); Nevada Airlines 
Inc. v. Bond, 622 F. 2d 1017, 1020 n. 5 (9th Cir. 1980).” Air Califor- 
nia v. United States Dept. of Transp., 654 F.2d 616, 621 (9th Cir. 
1981). Where an agency pronouncement does not have the status of 
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law but requires some intervening action before the complaining 
party feels any effect, the action is not final for purposes of review. 
Air California, supra. As the United States Supreme Court noted 
in FTC v. Standard Oil Co. of Cal., 449 U.S. 232, 242 (1980), a criti- 
cal factor in determining whether an action is final is whether it 
has legal force, as, for instance, does a regulation with which par- 
ties are expected to comply immediately or risk penalties of law. In 
the present case the LAC’s marketing policy has no force of law 
whatsoever, has no direct impact on the industry as it is merely an 
intermediate, informational and advisory step in the regulatory 
process, no one is expected to comply with it and it fixes no obliga- 
tion on anyone. The policy is, therefore, not final agency action 
subject to judicial review under the APA. 

With respect to the Secretary’s actual exercise of his discretion 
and power to impose market volume controls under the lemon 
order, 7 CFR § 910.52, petitioner alleges that the weekly volume 
control regulations have been issued without public notice and 
comment procedures in contravention of the requirements of the 
APA. The weekly volume limitation regulations do not, in fact, pro- 
vide for public comment on where the volume level is set for any 
week, because fluctuating weekly regulation does not allow time 
for a comment period or for thirty day advance publication before 
the effective date. This is in accordance with the APA’s specific ex- 
ceptions to the usual public comment and advance publication pro- 
cedures. (5 U.S.C. § 553(b)(B), (d)). When volume controls are to be 
effected under the lemon order, the order itself requires that such 
controls be implemented on a weekly basis. (7 CFR § 910.52). The 
requirement of weekly volume regulations was included in the 
lemon order only after notice to the public, a hearing and other 
public participation procedures were afforded. 6 Fed. Reg. 1833 
(1941). The lemon order has also been amended over ten times 
since it was promulgated, and each time the public was afforded a 
hearing and the opportunity to participte in the formal rulemaking 
process as required by the APA. Despite the fact that weekly 
volume regulation necessarily prevents public participation in 
where the level is set each week, the public has had the opportuni- 
ty and is currently being afforded the opportunity to be heard on 
the issue of the lemon order’s provision for volume regulation and 
its requirement of weekly regulations when volume controls are 
put into effect. 

The lemon order requires that limits on the handling of lemons 
be evaluated and effected on a weekly basis, because the supply 
and demand conditions of the lemon market are variable. The long 
period during which lemons can be harvested throughout the year 
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subjects the supply to unpredictable variations due to weather and 
other variables which can only be monitored and accurately pre- 
dicted a relatively short time in advance of the actual harvesting. 
See, e.g., 35 Fed. Reg. 16,850; 16,853; 16,855; 16,856 (1970). Data on 
supply and demand are compiled and considered by the LAC at a 
public meeting prior to the particular week under consideration. 
The LAC’s data and recommendations which are then sent to the 
Secretary are, thus, received by the Secretary shortly before the 
period during which any regulation would take effect. Public com- 
ment and 30 day advance publication under APA procedures are 
totally impracticable at that time and would be contrary to the eco- 
nomic interest of the public in an orderly, regulated flow of com- 
modities to market. See, e.g., 48 Fed. Reg. 19,356-57 (1983). Reacting 
to variable, constantly fluctuating market conditions in a timely 
manner to effect orderly marketing of lemons necessarily prevents 
the Secretary from giving the public advance notice and an oppor- 
tunity to comment before the week during which any particular 
limit is to be in effect. The APA recognizes this type of situation in 
section 553 where it exempts from notice and comment require- 
ments those actions where “the agency for good cause finds (and 
incorporates the finding and a brief statement of reasons therefore 
in the rules issued) that notice and public procedure thereon are 
impracticable, unnecessary, or contrary to the public interest”. (5 
U.S.C. § 553(b)(B)). The APA also allows less than thirty days ad- 
vance publication of a rule before its effective date for good cause 
found and published with the rule. (5 U.S.C. § 553(d)(8)). 

Weekly regulation implementing the existing market volume 
control provision of the lemon order serves a valid economic regu- 
latory purpose. It is not merely an excuse to avoid public participa- 
tion in the regulatory process. Weekly implementation of market 
volume controls is clearly a situation where advance notice, public 
comment and 30 day advance publication are totally impracticable 
and contrary to the public interest in the orderly marketing of 
lemons throughout its year long harvest season. This case is a valid 
use of the APA exemption quite unlike those situations in which 
courts have found use of the exemption to be improper. This is not 
a case where no reasons for claiming the exemption were published 
with the rule as in Buschmann v. Schweiker, 676 F. 2d 356, 357 (9th 
Cir. 1982), or Kelly v. United States Department of Interior, 339 F. 
Supp. 1095, 1101 (E.D. Ca. 1972). Nor is this a case where unex- 
plained delay existed prior to the agency claiming that there was 
no time to follow APA notice and comment procedures as in Kelly 
v. United States Department of Interior, supra. Nor is this a case 
where a statutory deadline for regulation was used as an excuse for 
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avoiding public procedures when the agency could have met the 
deadline even providing for notice and comment as in Western Oil 
& Gas v. United States E.P.A., 633 F.2d 803 (9th Cir. 1980). 

Most importantly this case is not a case like most situations in 
which courts have narrowly construed section 553(b)\B) where 
notice and opportunity for comment is the only possible opportuni- 
ty for public participation in the governmental process before the 
public is subject to a regulation. Unlike such cases the use of the 
section 553(b\B) exemption here does not run counter to the pur- 
pose of the APA which is to give the public the chance to exercise 
a right to air their views to the government to insure better gov- 
ernment decision making and greater governmental responsiveness 
to the needs of the public. Buschmann v. Schweiker, supra at 357; 
Kelly v. United States Department of Interior, supra, at 1102. In the 
present case the use of the section 553(b\(B) exemption for the 
weekly regulations implementing the volume control provisions of 
the lemon order has not eliminated the opportunity to the public to 
be heard in a meaningful exchange of views with the government 
on the subject of whether the lemon market should be subject to 
weekly volume controls. The formal rulemaking procedures used in 
initiating and amending the lemon order have assured the public 
of numerous opportunities to be heard on the issue over the years. 
In fact, such an opportunity is currently being afforded in the 
pending rulemaking proceeding. This fact is important in any eval- 
uation of petitioner’s claims that weekly regulations are improper- 
ly issued under the APA, because nowhere in the petition is it 
claimed that a particular weekly limit was incorrect or set at an 
inappropriate level and that petitioner was deprived of the oppor- 
tunity to so inform the agency. Petitioner’s real complaint is not 
where the level of the control is set but rather on the use of any 
controls at all. However, the use of the section 553(b)(B) exemption 
for weekly regulations has not deprived them of an opportunity to 
be heard on this issue. Therefore, the use of the section 553(b)(B) 
and (d) exemptions both fulfills the requirements for those exemp- 
tions for impracticability, the public interest and good cause as de- 
fined in the APA and also has not vitiated the spirit and purpose 
of the public participation provisions of the APA, because the 
public has participated in the formulation of order provisions for 
weekly regulation of the market volume of lemons. 

Finally, it is important to recognize that Congress has already 
decided in the Act that the Secretary should control the market in 
lemons and other enumerated agricultural commodities by estab- 
lishing and maintaining such orderly marketing conditions as will 
avoid unreasonable fluctuations in supplies and prices. (7 U.S.C. 
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§§ 601, 602(4)). Petitioner disagrees with this Congressional policy 
and advocate a free market economy. Petitioner is attempting to 
interfere in this legislative policy question of the advisability of a 
free market when Congress has long since decided that a free 
market is not advisable for certain segments of the agricultural 
economy. Petitioner’s attempt to undercut this legislative policy de- 
cision is disguised as an attack on the use of the section 553(b)(B) 
and (d) exemptions of the APA. However, such weekly procedures 
are peripheral to petitioner’s major complaint that the lemon order 
allows for market volume to be controlled at all. This disguised at- 
tempt at judicial legislation through a request for review of agency 
use of APA exemptions should be recognized and rejected. The 
United States Supreme Court has looked very unfavorably upon 
this type of picayune attack on substantive administrative deci- 
sions and had said that “{ajdministrative decisions should be set 
aside .. . only for substantial procedural ... reasons...” Ver- 
mont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 558 
(1978). 

In the present case the public has been given the opportunity to 
be heard and, indeed, is currently being heard on the issue of 
whether market volume controls for lemons are appropriate under 
existing market conditions to fulfill the purposes of the Act. The 
administrative decision to control the market was incorporated in 
the order only after public hearing and full public participation. 
Furthermore, full public participation is allowed at the weekly 
LAC meeting where the weekly volume recommendations to the 
Secretary are determined. Weekly implementation of this order 
provision is in accordance with the APA, because it would be im- 
practicable and contrary to the economic interest of the public to 
achieve the necessary short term regulation of the market with the 
use of notice and comment and 30 day advance publication proce- 
dures. Therefore, the market volume control provisions of the 
lemon order have been properly implemented, and the petition 
fails to state a cause of action upon which relief can be granted. 


B. USDA Guidelines 


Petitioner alleges that the marketing policy and prorate regula- 
tions do not conform to the Guidelines For Fruit, Vegetable and 
Specialty Crop Marketing Orders of January 25, 1982 (attachment 
1 to this Memorandum) and the Secretary’s letter of May 10, 1983 
(attachment 2 to this Memorandum). While respondent certainly 
denies these allegations, conformity or nonconformity to these doc- 
uments does not give rise to a cause of action upon which relief can 
be granted in this proceeding. 
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The Guidelines and letter are clearly general policy documents 
outlining the direction the Secretary would like to follow in the 
future. Unlike the AMAA or the Lemon Order they are not in any 
sense a law with which informal rulemaking actions must conform. 
Under 7 U.S.C. 608c(15)(A) relief may be granted only if the Secre- 
tary’s actions are found to be “riot in accordance with law.” Such a 
finding regarding the marketing policy and prorate regulations 
cannot be made, therefore, on the basis of adherence or non-adher- 
ence to the Guidelines or the letter of May 10, 1983. 


C. The Regulatory Flexibility Act 


Section 605(b) of the Regulatory Flexibility Act, 5 U.S.C. §§ 601- 
612 (hereinafter RFA) provides that sections 603 and 604 of the 
RFA, which mandate initial and final regulatory flexibility analy- 
ses during certain rulemaking actions, shall not apply to any rule 
for which the agency certifies that it will not have a significant 
economic impact on a substantial number of small entities. (5 
U.S.C. § 605(b)). Such certifications were made in the present case 
with respect to the imposition of weekly volume controls on the 
handling of lemons under the lemon order. Nevertheless, petitioner 
alleges that the certifications under section 605(b) were improper 
and that under sections 603 and 604 regulatory flexibility analyses 
should have been prepared. However, under the RFA when a sec- 
tion 605 certification is made it automatically bypasses sections 603 
and 604 and obviates any need for any regulatory flexibility analy- 
ses to be prepared or published. (5 U.S.C. § 605(b)). Petitioner’s alle- 
gations that such regulatory flexibility analyses were required 
must fail in light of the certifications which were duly made. 

There is also no jurisdiction to review the Secretary’s decision 
that section 605(b), rather than sections 603 and 604, of the RFA is 
applicable to the imposition of volume controls on the handling of 
lemons under the lemon order. On the matter of judicial review 
Congress declared unequivocally in the RFA that: 


(a) Except as otherwise provided in subsection (b), any de- 
termination by an agency concerning the applicability of 
any of the provisions of this chapter to any action of the 
agency shall not be subject to judicial review. 


(b) Any regulatory flexibility analysis prepared under sec- 
tions 603 and 604 of this title and the compliance or non- 
compliance of the agency with the provisions of this chap- 
ter shall not be subject to judicial review. When an action 
for judicial review of a rule is instituted, any regulatory 
flexibility analysis for such rule shall constitute part of 
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the whole record of agency action in connection with the 
review. 


5 U.S.C. §611. Clearly, the plain language of the RFA indicates 
that the respondent’s compliance or noncompliance with sections 
603-605 is not a proper subject for review in this forum. 

In addition to the plain meaning of section 611 of the RFA bar- 
ring judicial review, there is ample evidence in the legislative his- 
tory of the RFA which manifests a Congressional intent to fore- 
close completely any judicial review of matters related to agency 
compliance with the RFA. The following explanation appears in 
the section-by-section analysis of the bill which later became the 
RFA: 


Section 611(a) provides that there is no judicial review of 
any determination by an agency regarding the applicabil- 
ity of any provision of this subchapter except at provided 
in section 611(b). This means, for example, that the deci- 
sion by an agency with respect to what proposed rules 
would have a significant economic impact on a substantial 
number of small entities pursuant to section 605(b) shall 
not be subject to judicial review. Thus, the decision regard- 


ing when the agency shall conduct a regulatory flexibility 
analysis remains in the sole discretion of the agency. Also 
not subject to judicial review are agency determinations 
regarding the agenda (section 602), the procedures for 
gathering comments (section 609), the periodic review of 
rules (section 610) and any other administrative determi- 
nation under this act. 


Section 611(b) provides that a regulatory flexibility analy- 
sis is a management tool and administrative procedure to 
effect improved rulemaking. Neither the manner of con- 
ducting regulatory flexibility analyses nor the content of 
the analyses should be subject to judicial review either 
pursuant to this act or pursuant to section 706(2)(D) of title 
5, United States Code, or pursuant to any other provision 
of law. But once a regulatory analysis has been prepared, 
its contents may, if relevant, be considered by the review- 
ing court along with other relevant material in determin- 
ing the validity of the rule which is the subject of the anal- 
ysis. 


The court will look to the statement of the basis and pur- 
pose published by the agency along with its final rule to 
determine whether the rule is valid. In making that deter- 
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mination, the court may consider the contents of the regu- 
latory flexibility analysis along with any other relevant 
material. 


126 Cong. Rec. 21460-21461 (1980). Thus, in an instance such as this 
one where the agency has certified that no regulatory flexibility 
analysis is required, section 611 does not allow a court to review 
that decision. 

Since the propriety of the agency’s RFA certification is not re- 
viewable, it cannot be the basis for a finding that the prorate regu- 
lations are “not in accordance with law.” Hence, these allegations 
in the petition fail to state a claim upon which relief can be grant- 
ed by this forum or any reviewing district court under section 
8c(15) of the AMAA. 


D. Executive Order 12,291 


Executive Order 12,291 is a presidential directive to agency rule- 
makers to conduct cost-benefit, regulatory impact, and regulatory 
review analyses in the process of making rules likely to have signif- 
icant impact on the economy as defined in the executive order. The 
goal of Executive Order 12,291 is “to reduce the burdens of existing 
and future regulations, increase agency accountability for regula- 
tory actions, provide for presidential oversight of the regulatory 
process, minimize duplication and conflict of regulations and insure 
well-reasoned regulations.” Exec. Order No. 12,291, 46 Fed. Reg. 
13,193 (1981), reprinted in 5 U.S.C. §601 app. Executive Order 
12,291 does not apply to rulemaking under the hearing procedures 
of section 556 of the APA. Exec. Order No. 12,291, 46 Fed. Reg. 
13,193 (1981), reprinted in 5 U.S.C. § 601 app. It does apply to other 
types of promulgation of “major rules’, i.e. those with significant 
economic impact as defined by the executive order. Jd. Petitioner 
contests the respondent’s determination that Executive Order 
12,291 did not apply to the imposition of volume controls on the 
handling of lemons under the lemon order. There is no jurisdiction 
to review this matter. 

Executive Order No. 12,291, 46 Fed. Reg. 13,193, 13,198 (1981), re- 
printed in 5 U.S.C. § 601 app. provides the following with respect to 
judicial review: “This Order is intended only to improve the inter- 
nal management of the Federal government, and it is not intended 
to create any right or benefit, substantive or procedural, enforcea- 
ble at law by a party against the United States, its agencies, its of- 
ficers or any person.” With such language in the executive order, it 
is evident that the President intended to preclude suits instituted 
to enforce agency compliance with Executive Order No. 12,291. 
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Executive Order No. 12,291 is, thus, an administrative document 
within the executive branch of government rather than a delegated 
legislative action by the President. Therefore, it does not have the 
force and effect of law. As the Court of Appeals for the District of 
Columbia Circuit has noted: “Congress has given the District Court 
many important functions to perform, but they do not include po- 
licing the faithful execution of Presidential policies by Presidential 
appointees.” Manhattan-Bronx Postal Union v. Gronouski, 350 F. 
2d 451, 457 (D.C. Cir. 1965), cert. denied, 382 U.S. 978 (1966). 

Since failure to comply with Executive Order No. 12,291 cannot 
be the basis for a finding that the prorate regulations are ‘not in 
accordance with law’, these allegations in the petition fail to state 
a claim upon which relief can be granted by this forum or any re- 
viewing district court under section 8c(15) of the AMAA. 


E. Secretary’s Memorandum 1512-1 


Secretary's Memorandum 1512-1 is merely this Department’s in- 
ternal administrative document for implementing Executive Order 
No. 12,291. Just as the President by his Executive Order did not 
create a law which could invalidate the marketing policy and pro- 
rate regulations, so too the Secretary’s implementing memorandum 


did not have such an effect. Thus, these allegations also fail to 
state a cause of action upon which relief can be granted. 


F. The Philosophical Issues 


The petition in this proceeding contains a rambling discourse of 
approximately ten pages that appears to be more related to second 
rate philosophy than any intelligible legal argument. Basically 
words and phrases are extracted out of context from those portions 
of the AMAA that state its general purposes (7 U.S.C. 601 and 602). 
These in turn are followed by attacks generally aimed at any type 
of volume regulations and by assertions of one or two alleged facts 
that intrinsically “prove” that volume regulations are the sole 
cause that the general purpose has not been totally achieved. 

In the AMAA Congress stated certain general purposes and goals 
and gave the Secretary authority to promulgate marketing orders 
with specified provisions. On numerous occasions, as was noted 
above, the Secretary conducted formal rulemaking hearings to 
gather the best evidence on whether a marketing order was re- 
quired and which of the specified provisions should be in such an 
order. If the industry concurred with the Secretary’s evaluation, 
the marketing order took effect. The provisions in 7 U.S.C. 
608c(15\A) were created so handlers could voice objections that the 
marketing order provisions did not conform to the evidence at the 
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rulemaking hearing, violated the specific authorities in the AMAA 
or violated some other statute, or that regulations or obligations 
under the marketing order were similarly violative. 

In this portion of the petition, the attack is not on any specific 
prorate regulation or portion of the current marketing policy. 
Rather it is on the marketing order provisions that authorize these 
documents. These attacks are not based on allegations that the 
lemon order provisions aren’t specifically authorized under 7 U.S.C. 
608c(6) or (7), or that they violate some other statute. Petitioner 
doesn’t even claim the marketing order provisions aren’t based on 
the rulemaking records that created them. Rather these attacks 
are an infantile plaint that the marketing order hasn’t fully 
achieved all the goals and purposes of Congress and made Se- 
quoia’s world a happy place. Such attacks have no bearing on 
whether the marketing order provisions are “in accordance with 
law” and, hence, are not a cause of action upon which relief can be 
granted in a proceeding under 7 U.S.C 608c(15)(A). 

Such attacks are also misleading in that they fail to note that a 
formal rulemaking proceeding is in progress and that petitioner 
has fully participated at every step of the proceeding in presenting 
its economic and philosophic views as to the future of the lemon 
order. 


G. Classified Pricing 


The portion of the petition dealing with classified pricing con- 
tains the same fallacious reasoning evident in the immediately pre- 
ceeding sections. Petitioner correctly states that the Lemon Order 
limits the quantity of lemons that may be handled for fresh use 
and does not limit the number of lemons that may be handled for 
by-product use. If lemon production is far in excess of all the needs 
of the market, one would logically expect such Lemon Order limita- 
tions would cause the marketplace to attach a higher price to 
lemons for fresh use than to lemons for byproduct use. Petitioner 
next asserts that such a price differential has occurred. Under the 
petition’s twisted logic, the fact that this end has occurred (i.e.: a 
price differential) means that the Lemon Order has fixed prices 
and, hence, is illegal since the AMAA only allows price fixing for 
milk. 

There are only three legitimate questions to be asked in a pro- 
ceeding under 7 U.S.C. 608c(15). The first is whether the AMAA 
provides authority for a marketing order limiting the handling of 
lemons for fresh use. Under 7 U.S.C. 608c(2) and (6) such a market- 
ing order is clearly authorized. The second question is whether the 
marketing order was promulgated in a procedurally correct 
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manner and was supported by substantial evidence in the formal 
rulemaking record. Petitioner does not even allege any deficiencies 
in this regard. The final question is whether the weekly limitation 
on the handling of fresh lemons is being accomplished in a proce- 
durally correct manner and in accord with the relevant provision 
of the marketing order. Again, petitioner cannot make any legiti- 
mate objections. Hence, the Lemon Order limitation on the han- 
dling of fresh lemons is “in accordance with law” and the petition- 
er’s challenge must fail. 

Whether the limitation of the handling of fresh lemons promotes 
a societal goal and whether that goal could better be accomplished 
through free enterprise or through the use of some other AMAA 
authorized provisions are all questions that may be explored in a 
formal rulemaking hearing under 7 U.S.C. 608c(3), (4), and (17). 
However, the fact that such economic and philosophic questions 
may exist does not render the current lemon order and its provi- 
sions “not in accordance with law” and subject to relief in this 
forum. Hence, petitioner has again failed to state a cause of action 
upon which relief can be granted. 


H. Termination 


Petitioner correctly states that 7 U.S.C. 608c(16)(A) provides that 
the Secretary shall terminate an order (or a provision of an order) 
when he finds it does not effectuate the purposes of the AMAA. 
However, the Secretary has made no such finding and the petition- 
er has not even alleged that such a finding has been made. Hence, 
the Lemon Order is not susceptible to attack in this forum as “not 
in accordance with law.” 

It might be noted that the question of termination or continu- 
ance or modification of prorate is presently before the Secretary in 
the above-cited formal rulemaking proceeding. If prorate is contin- 
ued or modified, then petitioner can file a petition under 7 U:S.C. 
608c(15\(A) to challenge such a conclusion if petitioner does not be- 
lieve it to be supported by substantial evidence in the rulemaking 
record. 


I. Constitutional Issues 


Petitioner claims that the use of market volume controls in the 
lemon order deprives it of liberty and property without due process 
of law, takes its property without just compensation, and denies it 
equal protection vis a vis other lemon handlers, all in alleged viola- 
tion of the fifth amendment to the Constitution; and denies it free- 
dom of association in violation of the first amendment to the Con- 
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stitution. Courts have long since held, however, that the AMAA 
and resultant marketing orders are constitutional. 


1. The Use Of Market Volume Controls Through The Lemon Order 
Is Within The Constitutional Power Of Congress To Regulate 
Commerce. 


Well over forty years ago the Supreme Court held that it is 
within the power of Congress under the commerce clause of the 
Constitution to prohibit absolutely all interstate commerce. Mul- 
ford v. Smith, 307 U.S. 38,48 (1939), citing Currin v. Wallace, 306 
U.S. 1 (1939). Therefore, the Court held in Mulford v. Smith that 
Congress could limit the amount of a given commodity which may 
be transported in such commerce and that Congress’ motive in ex- 
erting that power was irrelevant to its legitimacy. Consequently, 
the Court upheld the Secretary’s issuance of a marketing quota on 
tobacco under the authority of the Agricultural Adjustment Act of 
1938, a precursor of the Act under consideration herein, as both a 
legitimate exercise of the commerce power and a constitutional del- 
egation of such power to the Secretary. Mulford v. Smith, supra. 

In United States v. Rock Royal Co-op, 307 U.S. 533, 569-76 (1939) 
and H.P. Hood & Sons v. United States, 307 U.S. 588, 594-95 (1939) 
the Supreme Court rejected arguments that the Agricultural Mar- 
keting Agreement Act of 1937, was an invalid exercise of Congress’ 
power to regulate commerce and that the Act involved unconstitu- 
tional delegations of legislative power to the Secretary. The Court 
noted in Rock ‘Royal Co-op, 307 U.S. at 569, that Congress’ “power 
over commerce where it exists is complete and perfect.”’ The Court 
also later found that by the Act Congress intended to exercise the 
full reach of that power, that the power to regulate interstate com- 
merce implied every other power necessary to make such regula- 
tion effective, and reaffirmed the Act’s constitutionality. United 
States v. Wrightwood Dairy Co., 315 U.S. 110, 118-19, 123-25 (1942). 

Even before the Supreme Court had reached its conclusions that 
the Act was constitutional, the Court of Appeals for the Ninth Cir- 
cuit had so concluded. In Edwards v. United States, 91 F.2d 767, 
780-83 (9th Cir. 1937), the court found that a marketing order 
which provided for weekly limitations on the quantity of California 
and Arizona oranges which could be shipped in commerce and 
which allowed an industry advisory committee to allot such limita- 
tion among handlers was a constitutional exercise of the commerce 
power. Accord, Wallace v. Hudson-Duncan & Co., 98 F. 2d (9th Cir. 
1938). 
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2. The Imposition Of Market Volume Controls Does Not Deprive Pe- 
titioner Of Liberty Or Property Without Due Process Within The 
Meaning Of The Fifth Amendment To The Constitution. 


Petitioner alleges that it has been deprived of liberty and proper- 
ty without due process, because the imposition of controls on the 
number of lemons which may be marketed interferes with, inter 
alia, its right to contract freely and to receive the maximum possi- 
ble compensation for the sale of lemons. These arguments have 
also been rejected by courts long ago. Interference with the liberty 
and property rights inherent in the ability to contract freely was 
rejected by the Supreme Court in Rock Royal Co-op, supra at 569, 
572, as a basis for finding a milk marketing order in violation of 
the Constitution. The Court found that the provisions of the mar- 
keting order were nonetheless reasonably related to the power to 
regulate commerce which the Court had found “complete and per- 
fect.” Id., see also, H.P. Hood & Sons v. United States, supra at 594- 
95 (a milk marketing order provision requiring handler payments 
for milk to be channeled through a regulatory equalization fund 
did not violate the due process clause of the fifth amendment to 
the Constitution). 

With respect to a marketing order for oranges which set up 
volume controls and handler allotments in a manner virtually 
identical to the lemon order at issue herein, the Court of Appeals 
for the Ninth Circuit in 1937 rejected contentions that such volume 
controls were contrary to the fifth amendment’s provisions for lib- 
erty of contract. Edwards v. United States, supra at 783-85. That 
court later elaborated on its reasoning in another case in which it 
upheld the constitutionality of a walnut marketing order despite 
the fact that it might be said to have destroyed property rights or 
the liberty to contract or engage in business freely. Wallace v. 
Hudson-Duncan & Co., supra 991-93. In Wallace v. Hudson-Duncan 
& Co. the court found that the marketing order did not violate the 
fifth amendment, because the means adopted by the Secretary, i.e., 
the marketing order, were reasonably related to the declared object 
of the Act. Jd. at 992. In judging that relationship the court noted 
that such a rational relationship would be presumed unless there 
were evidence to the contrary. Jd. In Whittenburg v. United States, 
100 F. 2d 520 (5th Cir. 1938), the Court of Appeals for the Fifth Cir- 
cuit upheld the constitutionality of a grapefruit marketing order 
which limited the volume through weekly limits and handler allot- 
ments and prorations just as the lemon order does herein. In Whit- 
tenburg the Court noted that “collisions between private right [lib- 
erty of contract] and exertions of police power for the public good 
result generally in the prevalence of the public good.” Jd. at 523. 
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The court therein also pointed out that before any interference in 
property rights occurred through the imposition of volume controls 
under a marketing order, the Act required notice and a hearing for 
those to be affected and provided for judicial review of the Secre- 
tary’s order promulgating a volume control regulation in a market- 
ing order. Jd. As proper hearing procedures had been accorded, the 
court found that liberty and property had not been taken without 
due process of law. 

Petitioner in the present proceeding claims that the lemon order 
causes it to incur financial losses which it would not incur were 
such regulation absent, and that the lemon order does not meet the 
rational relationship test of constitutionality because it does not 
fulfill the purposes of the AMAA. Petitioner claims that it is re- 
spondent’s burden to demonstrate the rational relationship. Howev- 
er, as the Court of Appeals for the Ninth Circuit noted in Wallace 
v. Hudson-Duncan & Co., supra at 992, it is petitioner’s burden to 
overcome a presumption of a rational basis for the marketing 
order. The AMAA allows the Secretary to impose market volume 
controls for lemons when he finds from evidence introduced at the 
required hearing that such regulation will fulfill the purposes of 
the Act. 7 U.S.C. § 608c(3), (4), (6). That is precisely what happened 
here. 6 Fed. Reg. 1833 (1941). Judicial review of whether such regu- 
lation does tend to fulfill the purposes of the Act and as such is 
reasonably related to achieving legitimate goals is limited to a de- 
termination of whether the Secretary’s decision that the regulation 
would promote the purposes of the Act was supported by substan- 
tial evidence introduced at the rulemaking hearing required by the 
Act prior to the issuance of a marketing order. 5 U.S.C. § 706(2)(E); 
see Chiglades Farm Ltd. v. Butz, 485 F. 2d 1125, 1129 (5th Cir. 
1973). Petitioner has failed to allege that the regulation is not sup- 
ported by substantial evidence introduced at the rulemaking hear- 
ing. Thus, it can not possibly overcome the presumption that the 
regulation is rationally related to the goals of the Act, and this 
forum must dismiss the allegations that the lemon order is uncon- 
stitutional because it does not effectuate the goals of the Act. As 
there is not even a single allegation that the Secretary did not 
follow procedures prescribed under the Act in enacting the lemon 
order or that the Secretary’s initial decision that the lemon order’s 
volume control provisions would effectuate the Act is not supported 
by substantial evidence, the petition fails to state a claim upon 
which relief can be granted. Furthermore, the issue of whether the 
volume control provisions are still effectuating the AMAA is being 
reviewed by the Secretary in the current rulemaking proceeding. 
That issue may only be reviewed, if the Secretary’s decision is un- 
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favorable to petitioner, on the basis of evidence of record in that 
proceeding. 


3. The Imposition Of Market Volume Controls Do Not Constitute A 
Taking Of Private Property Within The Meaning Of The Fifth 
Amendment To The Contitution. 


Petitioner maintains that economic losses which it allegedly suf- 
fers as a result of the imposition of volume controls under the 
lemon order constitute the taking of private property in violation 
of the fifth amendment. This issue was considered by courts long 
ago and such contentions were rejected. In 1939 in Mulford v. 
Smith, supra at 49-51, the Supreme Court held that despite cash 
investments by tobacco growers in crops they could not market 
that year due to the imposition of tobacco allotments among farm- 
ers, the financial losses did not constitute a taking of such farmers’ 
property in violation of the fifth amendment. The Court of Appeals 
for the Ninth Circuit held in 1938 that even if a marketing order 
materially reduced a person’s pr~perty rights or destroyed a per- 
son’s property in the exercise of the commerce power, there is no 
“taking” within the meaning of the fifth amendment, because 
there is no direct appropriation of property from such person by 
the government. Wallace v. Hudson-Duncan & Co, supra at 989-91, 
citing Omnia Commercial Co. v. United States, 261 U.S. 502 (1923). 
In pertinent dictum the court of appeals also noted that even if the 
economic losses were a “taking” it would be justified by a public 
purpose with compensatory benefits to farmers of higher prices for 
their products. 98 F. 2d at 991. A recent marketing order case deal- 
ing with the issue of whether a taking was presented by govern- 
ment price regulation under a marketing order followed the prece- 
dent and reasoning of Wallace v. Hudson-Duncan & Co., supra. 
Prune Bargaining Ass’n v. Butz, 444 F. Supp. 785, 793 (N.D.Ca 1975) 

In light of the above decisions, petitioner’s alleged economic 
losses from the operation of the lemon order do not constitute a 
taking of its property without just compensation within the mean- 
ing of the fifth amendment. 


4. The Lemon Marketing Order Does Not Discriminate Against Any 
Group Of Handlers In Violation Of The Due Process Clause Of 
The Fifth Amendment To The Constitution. 


Petitioner alleges that under the lemon marketing order, it is al- 
lowed to ship fewer lemons than handlers with growers in other ge- 
ographic districts under the order and handlers with growers in en- 
tirely unregulated areas and that volume controls discriminate 
among handlers in different production districts on the basis of 
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sales opportunities, income, and prorate limitations. Petitioner al- 
leges by implication that the lemon marketing order dictates differ- 
ent prices for handlers with growers in different geographic dis- 
tricts. Petitioner claims that these discriminations among some 
handlers violate its rights under the fifth amendment to the Con- 
stitution. 

The fifth amendment’s guarantee of due process includes the 
concept of equal justice under law. Hampton v. Mow Sun Wong, 426 
U.S. 88, 100 (1976). Equal protection analysis under the fifth 
amendment is the same type as has been developed under the 
equal protection clause of the fourteenth amendment. Buckley v. 
Valeo, 424 U.S. 1, 93 (1976). This analysis only entails a limited ju- 
dicial review of legislative classifications of persons for different 
treatment under the law to determine if such classifications are ra- 
tionally related to a legitimate governmental objective. Schweiker 
v. Wilson, 450 U.S. 221, 230 (1981). The rational relationship analy- 
sis has been used previously by the Supreme Court to uphold dis- 
tinctions made between handlers under the Act. United States v. 
Rock Royal Co-op., 307 U.S. 533, 564-65 (1939). 

The AMAA provides for the method incorporated in the lemon 
marketing order of limiting the quantity of a commodity handled 
and apportioning that quantity equitably among all handlers. 7 
U.S.C. § 608c(6). Such commodity volume regulation as wil] further 
the interests of farmers and consumers and wil) provide for orderly 
marketing has been found to be a valid governmenta) goa) within 
the power of Congress under the commerce clause of the Constitu- 
tion. Under the lemon marketing order the equitable apportion- 
ment among al) handlers of the total quantity of lemons which 
may be allowed to be handled during any week is achieved through 
the prorate base system. The differentiation in calculating the pro- 
rate base among different geographic areas is based on the differ- 
ences among these areas in production and marketing conditions. 7 
CFR § 910.53(e). The lemon marketing order also allows for excep- 
tions to this geographic area classification of handlers for the pur- 
pose of calculating prorate base if a handler can show that the pro- 
duction or marketing conditions in his area differ substantially 
from general conditions otherwise prevailing in that district. 7 CFR 
§ 910.53(g). 

This prorate base system of apportionment among handlers as 
provided for in the Act was adopted and has been amended several 
times after notice, a public hearing, and subsequent formal rule- 
making procedures. Recognition of geographic distinctions in pro- 
duction and marketing factors to achieve the equitable handler al- 
lotments provided for by the Act irrespective of geographic area 
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has been reflected in various agency decisions regarding such clas- 
sifications. See, e.g., 35 Fed. Reg. 16,850, 16,853 (1970). This system, 
including its geographic distinctions, can only be judged on the 
basis of the record evidence compiled during such rulemaking proc- 
esses. Petitioner has not claimed that this apportionment system is 
not supported by substantial record evidence. Therefore, this forum 
must uphold the lemon order provisions which define this system. 
Furthermore, the issue of the delineation of geographic districts for 
apportionment purposes is currently before the Secretary in the 
pending rulemaking proceeding. Review of the Secretary’s decision 
to see if it is supported by the evidence in the record now being 
made will only be appropriate after the rulemaking process is fin- 
ished. 

With respect to the claim that the order discriminates against 
handlers of lemons grown in California and Arizona as opposed to 
other handlers who are not subject to regulation, this classification 
stems directly from the AMAA. The Act requires that marketing 
orders be limited in their application to the smallest region practi- 
cable consistent with effectuating the purposes of the Act and that 
marketing orders applicable to the same commodity in different re- 
gions shall contain different terms necessary to reflect the differ- 


ences in the production and marketing of that commodity in such 
different areas. 7 U.S.C. § 608c(11)(B), (C). Regional differences in 
commodity marketing are rationally related to regiona) differences 
in marketing regulation. While this regional approach to commodi- 
ty regulations may seem unfair to petitioner as a handler compet- 
ing with handlers in unregulated areas, this does not invalidate the 
classification under the fifth amendment. 


In the area of economics and socia) welfare, a State does 
not violate the Equal Protection Clause [and correspond- 
ingly the Federal Government does not violate the equal 
protection component of the Fifth Amendment) merely be- 
cause the classifications made by its laws are imperfect. If 
the classification has some ‘reasonable basis,’ it does not 
offend the Constitution simply because the classification ‘is 
not made with mathematical nicety or because in practice 
it results in some inequity.’ Lindsley v. Natural Carbonic 
Gas Co., 220 U.S. 61,78. Dandridge v. Williams 397 U.S., at 
485. . . . As long as the classificatory scheme chosen by 
Congress rationally advances a reasonable and identifiable 
governmental objective, we must disregard the existence of 
other methods of allocation that we, as individuals, per- 
haps would have preferred. 
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Schweiker v. Wilson, 450 U.S. 221, 234-35 (1981). Therefore, the pe- 
tition also fails to state a cause of action in this regard. 


5. The Establishment Of The LAC To Recommend Market Volume 
Controls To The Secretary Is Not An Unconstitutional Delegation 
Of Legislative Authority To Private Persons. 


Petitioner alleges that USDA has deprived petitioner of its fifth 
amendment procedural due process rights by unconstitutionally 
delegating authority to limit the quantity of lemons which may be 
handled to the LAC. The LAC, however, which is established pur- 
suant to the lemon marketing order and in accordance with the 
Act, does not have or exercise any authority to limit the quantity 
of lemons which may be handled. The AMAA provides that all 
marketing orders shall include terms: 


(C) Providing for the selection by the Secretary of Agricul- 
ture, or a method for the selection, of an agency or agen- 
cies and defining their powers and duties, which shall in- 
clude only the powers: 


(i) To administer such order in accordance with its 
terms and provisions; 


(ii) To make rules and regulations to effectuate 
the terms and provisions of such order; 


(iii) To receive, investigate, and report to the Sec- 
retary of Agriculture complaints of violations of 
such order; and 


(iv) To recommend to the Secretary of Agriculture 
amendments to such order. 


No person acting as a member of an agency established 
pursuant to this paragraph shall be deemed to be acting in 
an official capacity, within the meaning of section 610(g) of 
this title, unless such person receives compensation for his 
personal services from funds of the United States 


7 U.S.C. § 608c(7(C). The lemon marketing order, which provides 
for the establishment of a thirteen member LAC, consisting of 
eight growers, four handlers and one nonindustry member, limits 
the duties of the LAC to those specified by the Act as set forth 
above. 7 CFR § 910.20, .30. Among the duties of the LAC are the 
duties to investigate the growing, shipping and marketing condi- 
tions with respect to lemons, to assemble data on such conditions, 
to furnish the Secretary such available information as he may re- 
quest, to formulate an annual marketing policy which contains in- 





SEQUOIA ORANGE CO. INC. 
Volume 45 Number 1 


formation on supply and demand conditions, any other pertinent 
factors bearing on the marketing of lemons and a schedule of esti- 
mated weekly shipments to be recommended to the Secretary 
during the fiscal year, and, finally, when its investigations of 
supply and demand make handling limitations advisable, to recom- 
mend to the Secretary the quantity of lemons which it deems advis- 
able to be handled during a week. 7 CFR § 910.31(c), (d), .50, .51(a). 
In recommending weekly limitations the LAC must consider speci- 
fied factors. 7 CFR § 910.51(b). Under the lemon marketing order 
the LAC may only investigate economic conditions and recommend 
market volume controls. Under the order only the Secretary has 
the power to limit the quantity of lemons which may be handled 
during a specific week. The Secretary may impose and determine 
the amount of such a limitation whenever any information, includ- 
ing LAC recommendations and reports, indicate to the Secretary 
that a limitation will tend to effectuate the Act. 7 CFR § 910.52. 
Once the Secretary fixes such a weekly limit, the LAC carries it 
into effect by following order provisions for determining handler al- 
lotments. 

In the present case the LAC clearly acts in an administrative ad- 
visory capacity to assist the Secretary to carry out the terms of the 
order which the Secretary has enacted. While the LAC’s expert rec- 
ommendations made in accordance with the terms of the order 
assist the Secretary in carrying out his functions, only the Secre- 
tary has any power to impose limitations on the number of lemons 
which may be handled. The Secretary has not delegated his power 
to impose marketing volume controls, and the functions given to 
the LAC do not constitute a de facto delegation of such power. The 
Secretary alone exercises his discretion to impose controls, and the 
marketing order sets out the criterion for its exercise, i.e. whether 
weekly limits will “tend to effectuate the declared policy of the 
[Alct.” 7 CFR § 910.52. The fact that the LAC recommendations 
made pursuant to the order and in accordance with the Act may 
become the basis for action by the Secretary does not mean that 
the LAC is the one exercising the authority to impose volume con- 
trols. 

Regulatory schemes such as this which incorporate industry com- 
mittees to assist the government in carrying out regulations have 
long been upheld. In Edwards v. United States, supra at 767, the 
Court of Appeals for the Ninth Circuit found that the marketing 
order provisions of the precursor to the present Act did not dele- 
gate legislative authority to private individuals even though the 
orange marketing order contained provisions for a grower commit- 
tee to administer the order. In Mulford v. Smith, supra at 44, the 
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United States Supreme court upheld the constitutionality of a to- 
bacco allotment program which included provisions for apportion- 
ment of the tobacco quota among individual farms by local commit- 
tees of farmers according to standards ‘‘prescribed in the Act, am- 
plified by regulations and instructions issued by the Secretary.” 

The two cases which dealt directly with the issue of delegation to 
industry committees under the AMAA arose in the Fifth Circuit. 
In Whittenburg v. United States, 100 F.2d 520 (5th Cir. 1938), the 
court was faced with a challenge to the delegation of the authority 
to a growers committee and to a shippers committee under a citrus 
fruit marketing order which allowed such committees to investi- 
gate conditions and make recommendations to the Secretary on 
weekly shipping limits and allotments. The court upheld the consti- 
tutionality of the regulatory scheme on the ground that the com- 
mittees who recommend regulations are not given any legislative 
power or any power to force the Secretary to regulate. Jd. at 522. 
“Action taken is always that of the Secretary. These others gather 
and present information to give him a broader view of the situa- 
tion. Their concurrence gives his action support and tends to 
assure its enforcement. But they have no actual power.” Jd. at 523. 

The Court of Appeals for the Fifth Circuit recently affirmed the 
Whittenburg holding in a case involving a celery marketing order 
under which an industry committee was given authority to recom- 
mend handling limits on celery. Chiglades Farm, Ltd. v. Butz, 485 
F.2d 1125 (5th Cir. 1973). The court noted that Congress had “ap- 
proved the use of such producer-controlled committees on the 
theory that the most sound decisions will result from permitting 
those in the area with the greatest knowledge of the industry’s 
needs to make recommendations to the Secretary. See, eg., Sen. 
Rep. No. 566, 87th Cong., lst Sess. p. 39.” Id. at 1134. The court 
relied upon the sole power to act resting with the Secretary as 
noted in Whittenburg, Id. The Court rejected plaintiffs’ arguments 
that the committee vested control of the industry in a group of self- 
interested producers, thereby depriving plaintiffs of due process, 
and that despite the Secretary’s ultimate authority he exercised no 
independent judgement. In rejecting such arguments the court 
relied on the effective checks on committee power contained in the 
order including, inter alia, the fact that the Secretary selected com- 
mittee members, received all recommendations and actually acted 
to limit the handling of the commodity. Jd. 

The reasons which prompted the Court of Appeals for the Fifth 
Circuit to reject claims of unconstitutional delegation of authority 
to industry committees are equally applicable in the present case. 
Further, the principles upon which the court acted in those two 
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marketing order cases have been relied upon by other courts of ap- 
peals in deciding delegation issues in other contexts. The Court of 
Appeals for the Second and Third Circuits have found that a stat- 
ute providing for self-regulation of over-the-counter securities deal- 
ers by a private dealers association is not an unconstitutional dele- 
gation of legislative power to a private institution, on the grounds 
that the Securities and Exchange Commission has the power to ap- 
prove or disapprove the association’s rules and to make an inde- 
pendent review of disciplinary actions taken by the association. 
First Jersey Securities, Inc. v. Bergen, 605 F. 2d 690, 697 (8rd Cir. 
1979); Todd & Co., Inc. v. Securities & Exchange Com’n, 557 F. 2d 
1008, 1012-18 (8rd Cir. 1977); R. H. Johnson & Co. v. Securities & 
Exchange Com’n., 198 F. 2d 690, 695 (2d Cir. 1952) cert. denied, 344 
U.S. 855 (1952). 

In the present case although the LAC assists the Secretary in in- 
forming him of industry conditions and giving him their regulatory 
recommendations, the Secretary retains the power actually to regu- 
late based upon committee recommendation or other available in- 
formation. For the reasons discussed in the above cases such indus- 
try assistance does not rise to the level of an unconstitutional dele- 
gation of legislative authority which deprives petitioner of its pro- 
cedural due process rights. 


6. The Lemon Marketing Order Does Not Deprive Petitioner Of Its 
Rights Under The First Amendment To The Constitution. 


Petitioner alleges that the imposition of market volume controls 
infringes upon its freedom of association under the first amend- 
ment in that it limits its association with customers of its own 
choosing by limiting the number of lemons it may sell and, thus, 
the number of customers to whom it may sell them, and it forces 
petitioner to associate with an economic idea repugnant to petition- 
er. Neither of petitioner’s claims comes within the type of freedom 
of association protected by the first amendment. 

The freedom of association protected by the first amendment is a 
penumbral right not explicitly set out in the amendment iiseif. 
‘(T]he right of individuals to associate to further their personal 
beliefs . . . has long been held to be implicit in the freedoms of 
speech, assembly, and petition.” Healy v. James, 408 U.S. 169, 181 
(1972). This freedom to associate with others “stemmed from the 
[Supreme] Court’s recognition [in NAACP v. Alabama, 357 US. 
449, 460 (1958)] that ‘[e]ffective advocacy of both public and private 
points of view, particularly controversial ones, is undeniably en- 
hanced by group association.’”’ Buckley v. Valeo, 424 US. 1, 15 
(1976). The orderly group activity of advancing common beliefs and 
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ideas is the freedom of association protected by the first amend- 
ment. Elrod v. Burns, 427, U.S. 347, 357 (1976). Most commonly this 
freedom protects association for political expression. See, e.g., Buck- 
ley v. Valeo and Elrod v. Burns, supra. However, it is immaterial 
what the group beliefs being advanced are, be they political, eco- 
nomic, religious or cultural. N.A.A.C.P. v. Alabama, 357 US. 449, 
460 (1958). The key element, nevertheless, is that people associate 
in a group for the purpose of advancing their common beliefs of 
whatever ilk. Jd., see also, N.A.A.C.P. v. Button, 371 U.S. 415, 430 
(1963). Thus, the freedom of association which protects group activi- 
ties and group membership has been found to prohibit the follow- 
ing: the conditioning of public employment on political party affili- 
ation, Elrod v. Burns, supra; the nonrecognition of radical student 
political organizations by colleges, Healy v. James, supra; the re- 
quirement that teachers list all the organizations they have be- 
longed to during the past five years as a condition of employment, 
Shelton v. Tucker, 364 U.S. 479 (1960); the requirement that an or- 
ganization give the state a list of all its members as a condition of 
“doing business” in that state, N.A.A.C.P. v. Alabama, supra; the 
proscription of association for litigation purposes, NA.A.C.P. v. 
Button, supra; and the refusal to license a qualified lawyer for be- 
longing to a political organization or for refusing to answer ques- 
tions about such an association, Baird v. State Bar of Arizona, 401 
US. 1 (1971). 

Nowhere in the petition has petitioner alleged that it has been 
prevented or restrained from joining with other people to further 
its political or economic views or that it has been forced to join an 
organization which holds views repugnant to it. Associating with 
an unlimited number of customers to sell them lemons does not 
rise to the level of the cherished freedom to associate with others 
to advocate or express one’s belief that is protected by our Consti- 
tution. Similarly, economic regulation of the number of lemons a 
handler may buy or sell can not reasonably be said to force peti- 
tioner to join with others in a group to espouse views which are 
opposed to petitioner’s free market beliefs. As this critical element 
of group association for the purpose of expression is missing from 
this petition, petitioner’s first amendment allegations must fail. 
These allegations are merely a strained attempt to characterize the 
mundane as the significant, by clothing petitioner’s dissatisfaction 
with the lack of a free market for lemon handlers in borrowed, ill 
fitting, and totally inappropriate constitutional garb.” 

Thus, the Petition should be dismissed. 7 CFR 900.52(c). 
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ORDER 


The Petition is dismissed. The Order Granting Motion to Dismiss 
became final February 13, 1986. 


In re: Ecuo Sprinc Darry, Inc., AMA Docket No. M124-2. Decided 
February 25, 1986. 


Petitioner does not qualify as a “producer-handler”. 

The Judicial Officer affirmed Judge Palmer’s order sustaining the determination by 
the Market Administrator of Order No. 124 that petitioner did not qualify as a “‘pro- 
ducer-handler” under the Order, and that petitioner is obligated to pay $432,973.06 
to the Market Administrator because petitioner’s operation of a leased dairy farm 
was not the personal enterprise and the personal risk of petitioner. Petitioner had a 
joint checking account with the lessor of the dairy farm under which petitioner was 
able to utilize the financial resources of the lessor and other entities participating in 
the joint bank account. The producer-handler exemption must be strictly construed. 
Petitioner has the burden of proving that the Market Administrator’s determina- 
tions are “not in accordance with law.” Great weight is given to the Market Admin- 
istrator’s interpretation of the order. 


Michael J. Gentry, for petitioner. 
Mary Kyle Hobbie, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal to the Judicial Officer from an initial Decision 
and Order filed by Administrative Law Judge Victor W. Palmer 
(ALJ) on October 22, 1985, under the Agricultural Marketing 
Agreement Act of 1937, as amended.! Final administrative author- 
ity to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 
557 has been delegated to the Judicial Officer (7 CFR § 2.35).2 The 


1 In view of the different situations in the various milk marketing areas, there is 
a wide variation in the pricing provisions of the orders. For a general description of 
the milk marketing regulatory program under the Act, see Lehigh Valley Coop. v. 
United States, 370 U.S. 76, 78-81 (1962); United States v. Rock Royal Co-op., 307 U.S. 
533, 542-45 (1939); Fairmont Foods Co. v. Hardin, 442 F.2d 762, 764 (D.C. Cir. 1971). 
See generally Vetne, “Federal Marketing Order Programs,” in 1 Agricultural Law 
ch. 2 (J. Davidson ed. 1981); Brooks, “The Pricing of Milk under Federal Marketing 
Orders,” 26 Geo. Wash. L. Rev. 181 (1958). 


2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 

Continued 
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case was referred to the Judicial Officer for decision on December 
27, 1985. 

The ALJ sustained the determination by the Market Administra- 
tor of Federal Milk Order No. 124 that petitioner did not qualify as 
a “producer-handler” under the Order from November 1983 
through December 1984. As a result, petitioner is obligated to pay a 
total of $432,973.06 to the Market Administrator. 

Based upon a careful consideration of the entire record in this 
case, the initial Decision and Order is adopted as the final Decision 
and Order (with a few trivial changes). Additional conclusions by 
the Judicial Officer follow the ALJ’s decision. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This proceeding was initiated under section 15(A) of the Agricul- 
tural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
608c(15)(A); “the Act’), by a petition filed by a milk handler regu- 
lated by Federal Milk Order No. 124 (7 CFR 1124 et seqg.; “Order 
124”). Petitioner, Echo Spring Dairy, Inc. (Echo Spring), alleges 
that Order 124’s Market Administrator incorrectly determined that 
petitioner did not qualify as a “producer-handler” under Order 124 
from November 1983 through December 1984. Petitioner seeks re- 
versal of this adverse determination which disqualified Echo 
Spring from exemption from monetary assessments under the 
terms of Order 124, and the vacating of the resulting producer-set- 
tlement fund and administrative fund assessments levied by the 
Market Administrator. 

An oral hearing was held before me in Portland, Oregon, on 
June 18, 1985, at which petitioner and respondent were represent- 
ed by their attorneys, Michael J. Gentry and Mary Kyle Hobbie, 
respectively. Briefing was completed on September 3, 1985. 

Upon consideration of the record evidence and the written and 
oral arguments by the parties, the attached order is being entered 
this day dismissing the petition, and denying the remedy therein 
requested. 


FINDINGS OF FACT 


1. Echo Spring is an Oregon corporation which, prior to July 1, 
1983, operated as a fully regulated pool plant under Order 124, and 
was fully subject to the Order’s terms, provisions, and assessments 


cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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payable to the producer-settlement fund and the administrative 
fund. 

2. On July 1, 1983, Echo Spring leased from Maddox Dairy, Ltd., 
the Maddox Dairy, located in Burrel, California. 

3. On July 1, 1988, Maddox Dairy, Inc., became a 20% sharehold- 
er in Echo Spring, and one of its officers, Mr. Steve Maddox, was 
hired and paid by Echo Spring to run its new dairy division in 
Burrel, California. 

4. Approximately half of the milk produced at the dairy farm in 
Burrel actually goes to Echo Spring’s creamery in Eugene, Oregon. 
The rest is sold to Danish Cooperative Creamery in Fresno, Califor- 
nia. 

5. By letter of June 30, 1983, the Market Administrator gave ten- 
tative approval to a request by Echo Spring to thereafter be desig- 
nated as a producer-handler pursuant to section 1124.12 of Order 
124. 

6. Since July 1, 1988, Echo Spring has been operated as a corpo- 
ration having two separate divisions—its processing and distribu- 
tion plant, located in Eugene, Oregon, known as the Creamery Di- 
vision, and the dairy farm in Burrel, California, known as Maddox 
Dairy-Division of Echo Spring Dairy. 

7. In November 1983, Maddox Dairy-Division of Echo Spring en- 
tered into a bank accounting system, a concentration account, in 
company with several of the Maddox entities. The account was 
based on a zero base accounting method whereby the money in 
eleven individual checking accounts was pooled in one common ac- 
count and the balance of each individual account was zero at the 
end of each business day. 

8. The books and records regarding the participation of Maddox 
Dairy-Division of Echo Spring in the concentration account were 
not maintained with Echo Spring’s other books and records in 
Eugene, Oregon, but were maintained instead in the Maddox of- 
fices located in Riverdale, California. The accounting procedures 
for Maddox Dairy-Division of Echo Spring were handled by Mr. 
Rick Stacy who, although an independent accountant, spends 100% 
of his working hours on the accounts of Maddox entities and, as 
part of those duties, handled the accounting procedures of Maddox 
Dairy-Division of Echo Spring. 

9. The parties have stipulated to: 

a. the existence of the bank account numbers representing the 
concentration account at the Crocker National Bank in which Echo 
Spring began participation in November 1983; 
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b. the authenticity of the bank account records and statements 
of the concentration account, known as the Ru-Ann-Maddox ac- 
count; 

c. the authenticity of the bank account statements for Maddox 
Dairy-Division of Echo Spring, Inc.; 

d. the authenticity of the documents identified as “Danish 
Creamery to Maddox, Ltd., producer or patron statements”; and 

e. the authenticity and correctness of all of the mathematical 
calculations and figures representing the amounts claimed to be 
due by the Market Administrator (but not that the amounts are 
due). 

10. As a result of the implementation of the concentration ac- 
count, Echo Spring was able to deposit money in and draw money 
from the common account. In the months of November 1983 
through December 1984, a total of 14 months, Echo Spring drew 
more money from the concentration account than it had deposited 
in the account in at least seven months. 

11. Echo Spring maintained a close financial relationship with 
the Maddox entities through the concentration account which di- 
luted the risk to Echo Spring in conducting business. 

12. Order No. 124 requires monthly reports and accounting from 
producer-handlers. 

13. The Market Administrator conducted an audit of the books 
and records of the Dairy Division in Riverdale in early July 1984. 
This was the first audit of the Riverdale location since the imple- 
mentation of the concentration account. 

14. As a result of that audit, the Market Administrator deter- 
mined that Echo Spring was not a producer-handler as defined by 
section 12 of Order 124 (7 CFR 1124.12), in that Echo Spring had 
not offered proof satisfactory to the Market Administrator that the 
care and management of all dairy animals and other resources nec- 
essary to produce the entire volume of fluid milk was the personal 
enterprise of and at the personal risk of Echo Spring. 

15. The Market Administrator met with officials of Echo Spring 
in August and September of 1984 and told them that, in his opin- 
ion, they had lost producer-handler status by their use of the con- 
centration account. 

16. By letter dated September 28, 1984, the Market Administra- 
tor sent Echo Spring his written determination that Echo Spring 
was not a producer-handler and stated the basis of his determina- 
tion as follows: 


“The basis of this decision is that the leased dairy farm op- 
eration of Maddox Dairy, Ltd. located at Burrel, California 
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is not the personal enterprise and the personal risk of 
Echo Spring Dairy, Inc. Specifically, the monies of Echo 
Spring Dairy, Inc. are combined with monies of various 
business enterprises of Maddox Dairy, including two other 
dairy farms which are not controlled by Echo Spring 
Dairy, Inc. Money deposited in an account of Maddox 
Dairy-Division of Echo Spring is transferred to the Ru- 
Ann-Maddox Dairy Concentration Account in the Crocker 
National Bank where it is combined with income from sev- 
eral other Maddox Dairy enterprises, including Maddox 
Dairy-Division of Echo Spring. The control of the Ru-Ann- 
Maddox Concentration Account is by Maddox Dairy and 
not by Echo Spring Dairy, Inc. Therefore, the personal risk 
required by § 1124.12(b) is not being entirely borne by Echo 
Spring Dairy, Inc.” 


17. In response to my request, the Market Administrator, by letter 
of March 11, 1985, further explained the basis of his determination 
that Echo Spring Dairy was not a producer-handler pursuant to 
§ 1124.12 of Federal Milk Order No. 124 for the period of November 
1983 through December 1984. He stated, and I find on the basis of 
the substantial evidence of record, the following bases for his deter- 
mination: 


1. Echo Spring Dairy Inc.’s monies were being combined 
with monies from Ru-Ann Dairy, Maddox Dairy, Ltd. and 
Burrel Farms, Inc. in the Ru-Ann-Maddox Concentration 
Account #032-316336 in the Crocker National Bank, 
Fresno, California. The entities other than Echo Spring 
Dairy, Inc. which participated in the Concentration Ac- 
count were not controlled by Echo Spring Dairy, Inc. The 
Concentration Account was a system in which funds from 
all the various bank accounts of Ru-Ann Dairy, Maddox 
Dairy, Ltd., Burrel Farms, Inc. and their subsidiaries as 
well as funds of Echo Spring Dairy, Inc. were deposited in 
a central account. When any of the above business enter- 
prises needed funds to pay their obligations, the bank 
would transfer from the Concentration Account the 
amount of funds needed to cover the checks of the various 
individual accounts. Funds needed by Echo Spring Dairy, 
Inc. to pay obligations of their dairy farm operation were 
handled in this way. If the monies Echo Spring Dairy, Inc. 
deposited in the Concentration Account were not sufficient 
to cover their obligations, monies deposited by the other 
entities party to the Concentration Account were used to 
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pay the obligations of Echo Spring Dairy, Inc. The general 
ledger and the balance sheet of the Echo Spring dairy 
farm operation did not carry such deficiencies in deposits 
to the Ru-Ann-Maddox Concentration Account as a liabil- 
ity nor did the general ledger and balance sheet account 
for any excess in deposits as a receivable. Therefore, Echo 
Spring Dairy, Inc. was not bearing the personal risk of all 
the obligations of the dairy farm operation. Although 
there was a schedule prepared which showed the debits 
and credits by Echo Spring Dairy, Inc. to the Ru-Ann- 
Maddox Concentration Account, the only general ledger 
entries made are those that normally affect the Echo 
Spring Dairy, Inc. cash account and the offsetting entries 
to the general ledger. General ledger entries are not made 
showing the transactions between the Echo Spring Dairy, 
Inc. cash account and the Ru-Ann-Maddox Concentration 
Account. 


2. The Creamery Division of Echo Spring Dairy, Inc. paid 
the Dairy Division of Echo Spring for milk received at its 
plant in Eugene, Oregon. The amount of payment was 
based on the classified use value of the milk at the Eugene 
plant using the class prices and the use classifications as 
established under the Oregon-Washington order with a 
minor adjustment for Class II milk. The payments were 
made on dates approximating the producer payment dates 
in the Oregon-Washington order. Payments were either 
wire-transferred to the Crocker National Bank or mailed 
to the offices maintained by Ru-Ann Dairy and Maddox 
Dairy, Ltd. in Riverdale, California. If there were any 
changes made in the use classification at the Eugene plant 
of Echo Spring Dairy, Inc. as a result of the Market Ad- 
ministrator’s audit, no adjustments were made in pay- 
ments to the Dairy Division of Echo Spring Dairy, Inc. No 
other payments were made to the Dairy Division by the 
Creamery Division. 


3. Echo Spring Dairy, Inc. maintains two completely inde- 
pendent sets of books and records and bank accounts for 
their two divisions. The one for the Creamery Division is 
located at Eugene, Oregon. This set of books and records is 
maintained and controlled by employees of Echo Spring 
Dairy, Inc. They include all records pertaining to the oper- 
ation of the processing plant as well as the sales journal, 
cash disbursement journal, general ledger and payroll 
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records. The statements for the bank account maintained 
at Centennial Bank, Eugene, Oregon and all records per- 
taining to this bank account are also kept in Eugene, 
Oregon. This bank account is used to pay the obligations of 
the Creamery Division of Echo Spring Dairy, Inc. The 
Dairy Division records of Echo Spring Dairy, Inc. are 
maintained at Riverdale, California and kept separate 
from the records of the Eugene operation. The records 
maintained at Riverdale are those pertaining to the oper- 
ation of the leased dairy farm located at Burrel, California, 
the sale and payments of milk to Danish Cooperative 
Creamery, the hauling records on milk delivered to the 
Eugene, Oregon plant, cash disbursements, purchase jour- 
nals, payroll records and general ledger. The employees 
who maintain and control the books and records of Ru- 
Ann Dairy, Maddox Dairy, Ltd., Burrel Farms, Inc. and 
their subsidiaries are the same persons who maintain and 
control the books and records of the Dairy Division of Echo 
Spring Dairy, Inc. There is no reimbursement for the serv- 
ices of these employees by Echo Spring Dairy, Inc. The 
Creamery Division of Echo Spring Dairy, Inc. furnishes to 
the Riverdale office a summary of their general ledger 
each month in order that a statement of operations and 
balance sheet can be made for each division along with a 
consolidated balance sheet and statement of operation for 
Echo Spring Dairy, Inc. Other than the money paid to the 
Dairy Division for milk delivered to the Eugene plant, 
there are no other payments made by the Creamery Divi- 
sion to the Dairy Division. The only adjustments made in 
the preparation of the consolidated statement of operation 
is for the movement of milk between the two divisions. 


4. The Echo Spring Dairy, Inc. Dairy Division made lease 
payments for the dairy farm to Maddox Dairy, Ltd. out of 
all funds deposited in the Ru-Ann-Maddox Concentration 
Account. The Dairy Division issued a check to Maddox 
Dairy, Ltd. and that check was deposited into their ac- 
count in the Crocker National Bank and on the same day 
was transferred to the Ru-Ann-Maddox Concentration Ac- 
count. All transactions between the Echo Spring Dairy, 
Inc. Dairy Division and Ru-Ann Dairy and Burrel Farms, 
Inc. were handled in a similar manner. 


5. In addition to the milk delivered to the Echo Spring 
Dairy, Inc. Creamery Division, the Echo Spring Dairy, Inc. 
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Dairy Division sold milk to the Danish Cooperative Cream- 
ery, Fresno, California, through Ed and Steve Maddox. 
During the course of the Market Administrator’s audit, 
the auditors were told that Ed and Steve Maddox would 
deduct five cents a hundredweight from the proceeds of 
the milk sold to Danish Cooperative Creamery for market- 
ing the milk; the remainder would be passed over to Echo 
Spring Dairy, Inc. However, an audit of the account failed 
to indicate that the amount due Echo Spring Dairy, Inc. 
from Danish Cooperative Creamery, less the five cents a 
hundredweight, was deposited in the Echo Spring Dairy, 
Inc. account. The amounts entered into the Echo Spring 
Dairy, Inc. account often varied considerably from the 
amounts paid by Danish Cooperative Creamery for the 
milk. Although there were some adjustments made in vari- 
ous months, the amount of the adjustments for these dis- 
crepancies cannot be reconciled to the amounts Danish Co- 
operative Creamery paid for the milk. The payment of 
$750,732.99 for milk delivered to Danish Cooperative 
Creamery for the months of January, February and March 
1984 was not paid to Echo Spring Dairy, Inc. until May 7, 
1984. In the absence of the money due from Danish Coop- 
erative Creamery, the Dairy Division of Echo Spring relied 
on funds that were deposited in the Ru-Ann-Maddox Con- 
centration account to pay their obligations. 


16. Echo Spring continued to participate in the concentration ac- 
count until mid-December of 1984, at which time it withdrew. 


PERTINENT STATUTORY PROVISIONS 
7 U.S.C. § 608c 


(1) The Secretary of Agriculture shall, subject to the pro- 
visions of this section, issue, and from time to time amend, 
orders applicable to processors, associations of producers, 
and others engaged in the handling of any agricultural 
commodity or product thereof specified in subsection (2) of 
this section. Such persons are referred to in this chapter as 
‘handlers.’ Such orders shall regulate, in the manner here- 
inafter in this section provided, only such handling of such 
agricultural commodity, or product thereof, as is in the 
current of interstate or foreign commerce, or which direct- 
ly burdens, obstructs, or affects, interstate or foreign com- 
merce in such commodity or product thereof. 
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(2) Orders issued pursuant to this section shall be appli- 
cable to (A) the following agricultural commodities .. . : 
ee 


* * * * * * * 


(5) In the case of milk and its products, orders issued 
pursuant to this section shall contain one or more of the 
following terms and conditions, and . . . no others: 


(A) Classifying milk in accordance with the 
form in which or the purpose for which it is used, 
and fixing, or providing a method for fixing, mini- 
mum prices for each such use classification which 
all handlers shall pay, and the time when pay- 
ments shall be made, for milk purchased from 
producers or associations of producers. Such prices 
shall be uniform as to all handlers, subject only to 
adjustments for (1) volume, market, and produc- 
tion differentials customarily applied by the han- 
dlers subject to such order, (2) the grade or quality 
of the milk purchased, and (3) the locations at 
which delivery of such milk, or any use classifica- 
tion thereof, is made to such handlers: 


(B) Providing: 


* * * * * 


(ii) for the payment to all producers 
and associations of producers delivering 
milk to all handlers of uniform prices for 
all milk so delivered, irrespective of the 
uses made of such milk by the individual 
handler to whom it is delivered; 


* * * * * * 


(C) In order to accomplish the purposes set forth 
in paragraphs (A) and (B) of this subsection, pro- 
viding a method for making adjustments in pay- 
ments, as among handlers (including producers 
who are also handlers), to the end that the total 
sums paid by each handler shall equal the value 
of the milk purchased by him at the prices fixed 
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in accordance with paragraph (A) of this subsec- 
tion. 


* * * * * * * 


(13)B) No order issued under this chapter shall 
be applicable to any producer in his capacity as a 
producer. 


* * * * * * * 


(15)A) Any handler subject to an order may file 
a written petition with the Secretary of Agricul- 
ture, stating that any such order or any provision 
of any such order or any obligation imposed in 
connection therewith is not in accordance with 
law and praying for a modification thereof or to 
be exempted therefrom. He shall thereupon be 
given an opportunity for a hearing upon such peti- 
tion, in accordance with regulations made by the 
Secretary of Agriculture, with the approval of the 
President. After such hearing, the Secretary shall 
make a ruling upon the prayer of such petition 
which shall be final, if in accordance with law. 


PERTINENT ORDER PROVISIONS 


Pursuant to statutory powers, the Secretary of Agriculture has 
issued Milk Marketing Order No. 124 (7 CFR Part 1124) to regulate 
the handling of milk in the Oregon-Washington marketing area. 
The Order requires handlers to file monthly reports of receipts and 
utilization, and pay assessments to the producer-settlement fund, 
as well as assessments for the cost of the Order’s administration (7 
CFR §§ 1124.30, 1124.80, and 1124.87). However, a qualifying “pro- 
ducer-handler” is exempt from such obligations and is required to 
file only those reports that the Market Administrator may pre- 
scribe as necessary (7 CFR § 1124.32). Order 124 specifically defines 
a producer-handler: 
$1124.12 Producer-Handler. 


(a) “Producer-handler’”’ means any person who operates 
a dairy farm and a milk processing plant from which there 
is route disposition in the marketing area during the 
month, and who receives no skim milk (including nonfat 
dry milk or condensed skim milk or skim milk recombined 
from nonfat dry milk or condensed skim milk) or butterfat 
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from any source, other than his own production, for use in 
fluid milk products during the month: Except that such 
person may purchase from other pool plants packaged 
fluid milk products, other than whole milk, in an amount 
not in excess of an average of 100 pounds per day during 
the month; and 


(b) Such person must provide proof satisfactory to the 
market administrator that the care and management of all 
the dairy animals and other resources necessary to 
produce the entire volume of fluid milk products (exclud- 
ing receipts from pool plants) and the operation of the 
processing and distribution business is the personal enter- 
prise of and at the personal risk of such person. 


CONCLUSIONS 


1. The Market Administrator of Order 124 correctly determined 
that Echo Spring was not a producer-handler for the period of No- 
vember 1983 through December 1984 because the care and manage- 
ment of all the dairy animals and other resources necessary to 
produce the entire volume of fluid milk was not the personal enter- 
prise of and at the personal risk of Echo Spring. 

2. The Market Administrator of Order 124 correctly determined 
that, from November 1983 through December 1984, Echo Spring 
was subject to full regulation under Order 124 as a pool plant; 
thereby owing the producer-settlement fund $415,948.28 inclusive 
of late charges, and the administrative fund $17,024.78, inclusive of 
late charges. 


DISCUSSION 


Until July 1, 1983, Echo Spring was fully regulated under Order 
124 as the operator of the Eugene, Oregon, creamery which had the 
status of a “pool distributing plant.’”’ On July 1, 1983, in order to 
obtain ‘“competitively-priced milk” (Pet. brief, at 2), Echo Spring 
leased from Maddox Dairy, Ltd., its dairy operation and herd in 
Burrel, California. Since then, Echo Spring has been an Oregon 
corporation consisting of two divisions, a creamery division located 
in Eugene, Oregon, and a dairy division located in Burrel, Califor- 
nia. (Pet. brief, at 2). 

Upon completion of the lease transaction in mid-1983, Maddox 
Dairy, Inc., became a 20% shareholder in Echo Spring, and Steve 
Maddox was hired and paid by Echo Spring to run its dairy divi- 
sion in Burrel, California. The books and records of the dairy divi- 
sion are kept in Riverdale, California, where its accounting proce- 





AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Volume 45 Number 1 


dures are handled by Mr. Rick Stacy who, although an independent 
accountant, spends 100% of his working hours on the accounts of 
Maddox entities and, as part of those duties, handles the account- 
ing procedures for Maddox Dairy-Division of Echo Spring. Approxi- 
mately half of the milk produced at the dairy farm in Burrel goes 
to Echo Spring’s creamery in Eugene, Oregon; the rest is sold, 
through Maddox, to Danish Cooperative Creamery in Fresno, Cali- 
fornia. 

Mr. James Burger, Market Administrator of Order No. 124, was 
advised by Echo Spring of these arrangements and, by letter dated 
June 30, 1983, gave tentative approval to Echo Spring’s request for 
designation as a producer-handler. In so doing, he was applying 
Order 124’s very liberally written producer-handler provisions 
which provide a broad-based exemption from the Order’s monetary 
obligations not typically available under other federal milk orders. 
It is axiomatic, however, that whenever a milk order’s exemptive 
producer-handler provisions are applied, they are to be strictly con- 
strued. See Andrew W. Leonberg, 32 Agric. Dec. 763, 801 (1973). 
Therefore, when later apprised by his auditors that Maddox Dairy- 
Division of Echo Spring was participating with various Maddox en- 
tities in a concentration account form of banking which made the 
deposits of each participant available to fund the others and result- 
ed in Maddox Dairy-Division of Echo Spring using money above its 
own generated income, the Market Administrator properly con- 
cluded that Echo Spring was not entitled to exemption as a produc- 
er-handler. Petitioner has argued that the Market Administrator’s 
computations, showing Maddox Dairy-Division of Echo Spring to 
have used more money than it generated, fail to take into account 
various offsetting debits for obligations owed it by Maddox entities 
that participated in the concentration account. This argument, 
however, only confirms the fact that Echo Spring did not have con- 
trol over the bank account of the dairy farm operation. Maddox 
employees had the power to dictate transfers among the eleven 
participating entities, and during the months studied by the 
Market Administrator and his auditors, unassigned funds of the 
ten participating Maddox entities were applied to service the bank- 
ing needs of the Maddox Dairy-Division of Echo Spring, demon- 
strating that its operation was not at the personal risk of Echo 
Spring. 

Order 124 specifically restricts producer-handler status to those 
who: 


‘ 


‘. . . provide proof satisfactory to the market administra- 
tor that the care and management of all the dairy animals 





ECHO SPRING DAIRY, INC. 
Volume 45 Number 1 


and other resources necessary to produce the entire 
volume of fluid milk products (excluding receipts from pool 
plants) and the operation of the processing and distribu- 
tion business is the personal enterprise of and at the per- 
sonal risk of such person.” (7 CFR 1124.12(b); underscoring 
supplied). 


Echo Spring complains that the Market Administrator’s reading 
of this Order provision is far too literal and unduly restrictive. In 
point of fact, only a very expansive reading of the Order’s language 
enabled the Market Administrator to initially determine that Echo 
Spring’s operations met producer-handler standards. Nor is peti- 
tioner helped when all of the facts of its operations (see finding of 
fact 17) are examined in terms of the Act’s objectives and those of 
Milk Order 124. 

In authorizing the marketwide pooling of all proceeds on milk 
sales subject to a federal milk order’s regulation, the Act seeks to 
establish the return of uniform weighted average prices to the pro- 
ducers who serve the regulated market’s need for a stable supply of 
milk. Additionally, it seeks to maintain competitive equity among 
the market’s milk handlers by requiring each to pay for milk at its 
value as used by each handler. These objectives of the Act are ef- 
fectuated by requiring all regulated handlers, other than those 
qualifying under the producer-handler exemption, to make month- 
ly payments into Order 124’s producer-settlement fund. Handlers 
are further required to make monthly payments to the Order’s ad- 
ministrative fund to equitably spread the cost of the Order’s oper- 
ations among them all. 

Any handler selling milk to the market who is exempted from 
these payments gains advantage over his fully regulated competi- 
tors. Furthermore, producers lose the benefit of the exempted pro- 
ducer-handler’s fluid milk sales in the calculation of monthly uni- 
form and weighted average prices for their milk. 

For these reasons, Order provisions exempting producer-handlers 
are, necessarily, narrowly construed. See Leonberg, supra. When- 
ever such an exemption is claimed in circumstances where it ap- 
pears that more than one entity is involved in the movement of 
milk from cow to consumer, convincing proof is needed to negative 
the normal inference that a sale has taken place. Otherwise, those 
producers who faithfully serve the regulated market may be im- 
properly deprived from sharing, as is their right, in the proceeds of 
all sales in the market, and competing handlers may suffer com- 
petitive disadvantage. Such proof has not been provided in this 
case. 
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Review of earlier cases interpreting producer-handler order pro- 
visions indicates that even if Echo Spring had not participated in a 
concentration account form of banking, it would be hard pressed to 
prove its entitlement to producer-handler exemption. See Elm 
Spring Farm Inc. v. United States, 127 F.2d 920 (1st Cir. 1942); Cos- 
grove v. Wickard, 49 F.Supp. 232 (D.Mass. 1943); Andrew W. Leon- 
berg, supra; Sherman Fitzgerald, a/b/a Sher-Von Dairy, 31 Agric. 
Dec. 593 (1972); Clyde Lisonbee, d/b/a Temple- View Diary, 31 Agric. 
Dec. 952 (1972); Willow Crossing Dairy Farm, Inc., 29 Agric. Dec. 
1007 (1970); Fred B. Brown and Jennie Brown, d/b/a Gem Dairy, 23 
Agric. Dec. 18 (1964); Eugene M. Olson, 22 Agric. Dec. 877 (1963); 
Independent Milk Producer-Distributors Associates, 20 Agric. Dec. 1 
(1961). 

Under these circumstances, it cannot be said that the Market 
Administrator was arbitrary in concluding that the proof provided 
him was unsatisfactory and did not establish that the dairy farm 
operation in Burrel, California, was the personal enterprise of and 
at the personal risk of Echo Spring. 

Petitioner has further argued that any monetary obligations that 
are imposed against it should be limited to those occurring after 
the Market Administrator issued his letter of September 28, 1984, 
in which he advised petitioner of its disqualification. However, the 
record shows that petitioner’s participation in the concentration ac- 
count, and the manner of its participation, was not brought to the 
Market Administrator’s attention until an audit conducted in July 
1984. He then properly studied the matter and after orally advising 
the petitioner of his concerns in August, he issued a timely written 
decision. To limit the assessments to the three months of October, 
November, and December of 1984, when the petitioner continued 
its practices in spite of the adverse determination by the Market 
Administrator, would stand justice on its head. 

The following Order is therefore being entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Petitioner contends that the ALJ’s findings are not supported by 
substantial evidence. But the record contains abundant evidence to 
support his findings. In addition, it is well settled that in a proceed- 
ing such as this, under § 8c(15)(A) of the Act, the burden of proof 
rests with petitioner. Petitioner has the burden of proving that the 
challenged obligations are “not in accordance with law” (7 U.S.C. 
§ 608c(15)(A)).? 


3 Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 316-17 (3d Cir. 1968), cert. denied, 
394 U.S. 929 (1969); Boonville Farms Coop., Inc. v. Freeman, 358 F.2d 681, 682 (2d 


Continued 
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Petitioner contends on appeal that the Market Administrator 
disavowed reliance on any circumstance other than the concentra- 
tion account, in reaching his decision that petitioner did not qual- 
ify as a producer-handler under the Order. However, although the 
circumstances involving the concentration account were the strong- 
est circumstances relied on by the Market Administrator, his deci- 
sion was also based on other circumstances referred to by the ALJ 
(see, e.g., Tr. 348-55, 382-408). 

Petitioner argues that the ALJ was biased against the producer- 
handler exemption. But there is nothing in the record to support 
that view. The ALJ merely followed the Department’s well settled 
principle that the producer-handler exemption should be strictly 
construed. 

For example, in Jn re Leonberg, 32 Agric. Dec. 763, 799-801 
(1973), it is stated: 


A producer-handler is exempt from payments into the 
producer-settlement fund on milk handled by him which 
payments represent, as indicated above, the amount by 
which the value of his milk at the class prices exceeds its 
value at the blend price. Obviously, a distinct economic 
benefit inures to a producer-handler under the Order, and 
the other dairy farmers who receive the uniform blended 
price do not share in the benefits from the producer-han- 
dler’s Class I milk utilizations.!° 


10 The producer-handler exemption was sharply criticized in the Report to 
the Secretary of Agriculture by the Federal Milk Order Study Committee, p. 
57 (1962), which states: 

Historically, exemption from regulation has been given to certain handlers, 
particularly public-owned processors and producer distributors. Little justi- 
fication exists today for exemption from regulation and only under the 
most unusual circumstances should such exemptions be granted. 


If handlers were able to circumvent the requirements of the 
Order by employing spurious schemes to claim producer- 
handler status, it would bring chaos to the milk industry. 
As stated in Elm Spring Farm v. United States, 127 F.2d 
920, 927 (C.A. 1): 


Cir. 1966); United States v. Mills, 315 F.2d 828, 836, 838 (4th Cir.), cert. denied, 374 
U.S. 832, 375 U.S. 819 (1963); Windham Creamery, Inc. v. Freeman, 230 F. Supp. 632, 
635-36 (D.N.J. 1964), aff'd, 350 F.2d 978 (3d Cir. 1965), cert. denied, 382 U.S. 979 
(1966); Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 217 (E.D. Mo. 1945), aff, 
157 F.2d 87 (8th Cir.), cert. denied, 329 U.S. 788 (1946); Wawa Dairy Farms, Inc. v. 
Wickard, 56 F. Supp. 67, 70 (E.D. Pa. 1944), aff'd, 149 F.2d 860, 862-63 (3d Cir. 1945). 
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The result inevitably would be that the whole reg- 
ulatory scheme would break down. The mainte- 
nance of the uniform blended price to each pro- 
ducer, whether or not his milk goes predominant- 
ly into the fluid milk market, is impossible unless 
handlers who have more than the market average 
of fluid milk sales make the prescribed equaliza- 
tion payments into the pool. The Act and the 
Order seek to achieve a fair division of the more 
profitable fluid milk market among all producers, 
thereby eliminating the disorganizing effects 
which had theretofore been a consequence of cut- 
throat competition among producers striving for 
the fluid milk market. This is clearly set forth in 
the opinion in United States v. Rock Royal Co-op- 
erative, Inc., 1939, 307 U.S. 533, 548, 550, 59 S. Ct. 
993, 83 L. Ed. 1446. 


While the Secretary could have elected to fully regulate 
producer-handlers (Freeman v. Vance, 319 F.2d 841, 842 
(C.A. 5), certiorari denied, 377 U.S. 9380; Ideal Farms, Inc. 
v. Benson, 288 F.2d 608, 618 (C.A. 3), certiorari denied, 372 
U.S. 965), he has not done so in this Order. But producer- 
handler status is an exception to the general regulatory 
scheme of the Act, and as such it must be strictly con- 
strued, and must be established by a handler seeking the 
exception. See Trade Comm’n v. Morton Salt Co., 334 US. 
37, 44-45; Phillips Co. v. Walling, 324 U.S. 490, 493; 
Schlemmer v. Buffalo, Rochester &c. Ry., 205 U.S. 1, 10; 
Detroit Edison Co. v. Securities & Exchange Commission, 
119 F.2d 730, 739 (C.A. 6), certiorari denied, 314 U.S. 618; 
Shilkret v. Musicraft Records, 131 F.2d 929, 981 (C.A. 2), 
certiorari denied, 319 U.S. 742. The burden of proof is upon 
the petitioner to show that the Market Administrator’s de- 
termination that it is not entitled to the producer-handler 
exemption is not in accordance with law (see citations im- 
mediately above; and Lewes Dairy, Inc. v. Freeman, 401 
F.2d 308, 316-317 (C.A. 3), certiorari denied, 394 U.S. 929; 
Boonville Farms Cooperative, Inc. v. Freeman, 358 F.2d 681, 
682 (C.A. 2); Windham Creamery, Inc. v. Freeman, 230 F. 
Supp. 632, 635-636 (D.N.J.), affirmed, 350 F.2d 978 (C.A. 3), 
certiorari denied, 382 U.S. 979; Bailey Farm Dairy Co. v. 
Jones, 61 F. Supp. 209, 217 (E.D. Mo.), affirmed, 157 F.2d 87 
(C.A. 8), certiorari denied, 329 U.S. 788; Wawa Dairy 
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Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), affirmed, 
149 F.2d 860, 863 (C.A. 3)). 


Claims to producer-handler status have been frequently 
litigated because of the economic benefits resulting there- 
from and because of the variety of schemes and devices 
handlers have employed to claim producer-handler status. 
As was stated in Jn re Independent Milk Producer-Distribu- 
tors Association, 20 Agriculture Decisions 1, 28 (1961): 


The regulatory scheme set forth in such section is 
merely an attempt to prevent the evasion or cir- 
cumvention of the distinction established in the 
order between producer-handlers and handlers by 
methods employed in the past or those that could 
be reasonably anticipated. In the past, elaborate 
and ingenious schemes have been employed to 
achieve apparent producer-handler status and 
thus to circumvent regulation. See, eg., Elm 
Spring Farm, Inc. v. United States, 127 F.2d 920 
(1st Cir. 1942); In re Martin & Costa, 4 A.D. 636 
(1945); In re John Velozo, 5 A.D. 739 (1946), and 
cases cited therein.!! 
11 See, also, Brown v. United States, 367 F.2d 907, 910-911 (C.A. 10), certio- 


rari denied, 387 U.S. 917; Cosgrove v. Wickard, 49 F. Supp. 232, 233-238 (D. 
Mass.). - 


For this reason, and by virtue of the fact that producer- 
handler status represents a defined and circumscribed ex- 
emption from or exception to regulation, the producer-han- 
dler definition of Order No. 36 (7 CFR 1036.14) should be 
strictly construed and strictly complied with to achieve 
such exemption. 


The same principle was applied in Jn re Associated Milk Producers, 
Inc., 33 Agric. Dec. 976, 982-98 (1974), in affirming a decision by a 
Market Administrator that a dairy lost its producer-handler status 
for a month in which it gratuitously stored one tanker of milk for 
another milk company as a “courtesy.” In affirming the Market 
Administrator’s determination, the Judicial Officer stated (33 
Agric. Dec. at 985-86): 


The loss of the petitioner’s “producer-handler” exemp- 
tion for the month of July 1972 in the circumstances of 
this case is a very harsh and unfortunate result. Although 
the petitioner was contractually obligated to supply milk 
to Flagstaff Milk Company, and petitioner stored the milk 
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for Flagstaff when it could not fulfill its contractual obliga- 
tion, there is no evidence that Flagstaff would have sought 
damages from petitioner for its failure to meet its contrac- 
tual obligation. Moreover, petitioner saved Flagstaff only 
$200 or $300 by storing the milk. On the other hand, peti- 
tioner lost its “producer-handler” status for the month, 
which cost it about $7,500. Obviously, neither the petition- 
er nor Flagstaff contemplated the effect of the storage on 


’ “cc 


petitioner’s “producer-handler”’ status. 


The storage occurred when the petitioner’s President 
was out of town. As stated by the Administrative Law 
Judge (Initial Decision, p. 6): 


The simple fact is, Petitioner is a relatively in- 
experienced producer-handler whose operating 
personnel entered into this arrangement to assist 
one of their customers with no realization of the 
possible legal consequences that might flow from 
it. It was a mistake. 


However, the Market Administrator has no authority to 
amend the Order to protect a handler from the conse- 
quences of unwise or mistaken action. It is the duty of the 
Market Administrator to “({ajdminister the order in accord- 
ance with its terms and provisions” (7 CFR 1000.3(b)(1)). 
Any amendments must come from the Secretary of Agri- 
culture—not the Market Administrator. 7 U.S.C. 608c(1). 
See, also, Foster v. Freeman, 271 F. Supp. 33, 38-39 
(S.D.N.Y.); In re Heber Valley Milk Company, 31 Agricul- 
ture Decisions 1319, 1332 (1973), affirmed, Heber Valley 
Milk Co. v. Butz, 32 Agriculture Decisions 1630 (D. Utah), 
reversed and remanded because of inadequate District 
Court findings, No. 73-1725 (C.A. 10), decided June 26, 
1974 [, aff'd, No. C-354-72 (D. Utah Dec. 9, 1974) (decision 
on remand), printed in 34 Agric. Dec. 45 (1975)]. If the 
Order produces inequitable or harsh results, the remedy is 
by means of an amendment to the Order by the Secretary. 
Until the Order is amended, the plain terms of the Order 
must be followed.* 

3 An amendment to permit petitioner to retain “producer-handler” status 


for July 1972 in the circumstances of this case would not appear adminis- 
tratively desirable, see, infra. 


If the Market Administrators of approximately 60 milk 
Orders, regulating over $4 billion worth of milk annually, 
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had the power to alter the terms of the Orders to effectu- 
ate what they regarded as equity in each case, the entire 
regulatory program would break down. Also, suspicions 
would arise that their views were influenced by extrane- 
ous factors such as friendship, political affiliation, cam- 
paign contributions, etc. 


In the Associated Milk case, just discussed, the great weight to be 
given to the Market Administrator’s interpretation of the Order is 
stated as follows (33 Agric. Dec. at 882-83): 


The Market Administrator charged with the responsibil- 
ity of enforcing the Order interpreted the word 
“{rjeceives”’ in accordance with its normal, dictionary defi- 
nition. His interpretation is entitled to great weight. 
Lawson Milk Company v. Freeman, 358 F.2d 647, 650 (C.A. 
6); Allen M. Campbell Co. Gen. Con., Inc. v. Lloyd Wood 
Const. Co., Inc., 446 F.2d 261, 265 (C.A. 5). See, also, Udall 
v. Tallman, 380 U.S. 1, 16-17; Bowles v. Seminole Rock Co., 
325 U.S. 410, 413-414; Federal Comm'n v. Broadcasting 
Company, 309 U.S. 134, 143, fn. 6; Norwegian Nitrogen Co. 
v. United States, 288 U.S. 294, 335; United Truck Lines v. 
Interstate Commerce Commission, 189 F.2d 816, 817 (C.A. 
9), certiorari denied, 342 U.S. 830; L. Gillarde Co. v. Joseph 
Martinelli & Co., Inc., 169 F.2d 60, 60-61 (C.A. 1), certiorari 
denied, 335 U.S. 885; Armstrong Co. v. Walling, 161 F.2d 
515, 517 (C.A. 1); Superior Packing Co. v. Porter, 156 F.2d 
198, 195 (C.A. 8), certiorari denied, 329 U.S. 788; Bowles v. 
Mannie & Co., 155 F.2d 129, 133 (C.A. 7), certiorari denied, 
329 U.S. 736; Bowles v. Cudahy Packing Company, 154 F.2d 
891, 892 (C.A. 3); In re Yasgur Farms, Inc., 33 Agriculture 
Decisions 389, 417-418 (1974); In re Weissglass Dairy Corpo- 
ration, 32 Agriculture Decisions 1004, 1055 (1973), af- 
firmed, Weissglass Gold Seal Dairy’ Corporation v. Butz, 
369 F. Supp. 632 (S.D.N.Y.). 


The doctrine of affording considerable weight to the Ad- 
ministrator’s interpretation is particularly applicable in 
the field of milk. As stated by the Court in Queensboro 
Farms Products v. Wickard, 137 F.2d 969, 980 (C.A. 2): 


The Supreme Court has admonished us that in- 
terpretations of a statute by officers who, under 
the statute, act in administering it as specialists 
advised by experts must be accorded considerable 
weight by the courts. If ever there was a place for 
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that doctrine, it is, as to milk, in connection with 
the administration of this Act because of its back- 
ground and legislative history. The Supreme 
Court has, at least inferentially, so recognized. 


For the foregoing reasons, the Market Administrator’s determi- 
nation should be upheld, and the petition should be dismissed. 


ORDER 


The petition is hereby dismissed and the relief requested therein 
is denied. 
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In re: KENNETH BURDETTE and JAMES BurRDETTE. A.Q. Docket No. 
167. Decided January 22, 1986. 


Interstate movement of cattle. 


Kris Tkejiri, for complainant. 
Kent O. Hyde, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. Section 111 and Section 120) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Kenneth Burdette and 
James Burdette violated the Act and regulations promulgated 
thereunder (9 CFR Section 71.1 et seg. and Section 78.1 et seg.) Re- 
spondent Kenneth Burdette and the complainant have agreed that 
this proceeding should be terminated by entry of the Consent Deci- 
sion set forth and have agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent Kenneth Burdette admits specif- 
ically that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent Kenneth Burdette also waives any action 
against the United States Department of Agriculture under the 
Equal Access to Justice Act of 1980 (5 U.S.C. Section 504 et seq.) for 
fees and other expenses incurred by him in connection with this 
proceeding. 


FINDINGS OF FACT 


1. Kenneth Burdette, respondent, is an individual whose address 
is Route 1, Pleasant Hope, Missouri 65725. 

2. On or about July 11, 1984, the respondent moved interstate 
from Pleasant Hope, Missouri, to Lamar County, Texas, approxi- 
mately five cattle. 
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CONCLUSIONS 


Respondent, Kenneth Burdette having admitted the jurisdiction- 
al facts and having agreed to the provisions set forth in the follow- 
ing Order in disposition of this proceeding, such Order and Deci- 
sion will be issued. 


ORDER 


Respondent Kenneth Burdette is assessed a civil penalty of one 
thousand five hundred dollars ($1,500.00) which shall be payable to 
the “Treasurer of the United States”, by certified check or money 
order, and which shall be forwarded to Kris H. Ikejiri, Office of the 
General Counsel, Room 2422 South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250-1400, within thirty 
(80) days from the effective date of this Decision and Order. 

This Decision and Order shall become effective on the day of the 
service upon the respondent. 


In re: JoHN A. Eastwoop. A.Q. Docket No. 157. Decided January 
27, 1986. 


Interstate movement of brucellosis-exposed cattle. 


Ronald A. Cipolla, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed March 15, 1985, by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Ag- 
riculture. The complaint alleged that the respondent violated sec- 
tions 78.8(a)(2), 78.8(a(3) and 71.18(a\(1\ii) of the regulations pro- 
mulgated thereunder (9 CFR §§78.8(a\(2), 78.8(a\(3) and 
71.18(a\(1)(ii)). Copies of the complaint and the Rules of Practice 
Governing Proceedings Under the Act were attempted to be served 
by the Hearing Clerk, by certified mail, upon respondent but were 
returned “unclaimed”, and were subsequently served by regular 
mail. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
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plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer to, or plead specifically to, 
any allegation in the complaint would constitute an admission of 
such allegation pursuant to section 1.141 of the Rules of Practice (7 
CFR § 1.141), and a waiver of such hearing. The letter also advised 
the respondent that failure to request an oral hearing within the 
time for filing an answer would constitute a waiver, on his part, of 
oral hearing. Respondent has failed to respond in any manner to 
allegations in the complaint and respondent has not requested an 
oral hearing. There is some indication in the file that, before the 
General Counsel, the Respondent was represented by an Attorney. 
However, no written entry of appearance has been made herein. 

Respondent’s failure to deny or otherwise respond to the allega- 
tions in the complaint constitutes an admission of such allegations, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent’s failure to request a hearing constitutes a 
waiver of such hearing. There being no basis for a hearing, the ma- 
terial allegations of fact in the complaint are adopted and set forth 
as the Findings of Fact. 


FINDINGS OF FACT 


1. John A. Eastwood, herein referred to as the respondent, is an 
individual whose mailing address is Box 141, Boswell, Oklahoma 
74727. 


2. On or about June 29, 1983, the respondent moves interstate 39 
head of brucellosis exposed cattle from Boswell, Oklahoma, to Tex- 
arkana, Texas, in violation of section 78.8(a)(2) of the regulations (9 
CFR § 78.8(a)(2)) in that the cattle were not accompanied by a VS 
Form 1-27 permit or an “S” brand permit, as required. 

3. On or about June 29, 1983, the respondent moved interstate 39 
head of brucellosis exposed cattle from Boswell, Oklahoma, to Tex- 
arkana, Texas, in violation of section 78.8(a)(3) of the regulations (9 
CFR § 78.8(a\(3)) in that the cattle were not “S” branded, as re- 
quired. 

4, On or about June 29, 1988, the respondent moved interstate 39 
head of brucellosis exposed cattle from Boswell, Oklahoma, to Tex- 
arkana, Texas, in violation of section 71.18(a)(1)(ii) of the regula- 
tions (9 CFR § 71.18(a)(1)(ii)) in that the cattle were not accompa- 
nied by an owner’s or shipper’s statement or other document, as 
required. 
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CONCLUSION 


Respondent has failed to respond in any manner to the allega- 
tions of the complaint. By reason of the Findings of Fact set forth 
above the respondent has violated the Act and the regulations pro- 
mulgated thereunder. Therefore, the following order is issued. 


ORDER 


Respondent John A. Eastwood is hereby assessed a civil penalty 
of three thousand dollars ($3,000). The respondent shall send, pay- 
able to the “Treasury of the United States” a certified check or 
money order, to Mark D. Dopp, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400, not later than thirty (30) days 
from the effective date of this order. This order shall have the 
same force and effect as if entered after full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 CFR § 1.145). 

[The Default Decision and Order became final on January 27, 
1986.—Ed.] 


In re: B1tt JOHNSON d/b/a Bit JOHNSON CATTLE COMPANY, and 
Epcar L. Hotcoms. A.Q. Docket No. 158. Decided January 28, 
1986. 


Interstate movement of cattle. 


Mark Dopp, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that the respondent Edgar Holcomb violated sections 
78.3(b) and 78.8(a)(2) of the regulations promulgated thereunder (9 
CFR §§ 78.3(b) and 78.8(a)(2)). Copies of the complaint and the Rules 
of Practice Governing Proceedings Under the Act were served by 
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the Hearing Clerk, by certified mail, upon respondent Edgar Hol- 
comb. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent Edgar Holcomb was in- 
formed in the complaint and the letter of service that an answer 
should be filed with the Hearing Clerk within twenty (20) days 
after service of the complaint, and that failure to file an answer to, 
or plead specifically to, any allegation in the complaint would con- 
stitute an admission of such allegation pursuant to section 1.141 of 
the Rules of Practice (7 CFR § 1.141), and a waiver of such hearing. 
The letter also advised the respondent Edgar Holcomb that failure 
to request an oral hearing within the time for filing an answer 
would constitute a waiver, on his part, of oral hearing. Respondent 
Edgar Holcomb has failed to respond in any manner to allegations 
in the complaint and respondent Edgar Holcomb has not requested 
an oral hearing. 

Respondent Edgar Holcomb’s failure to deny or otherwise re- 
spond to the allegations in the complaint constitutes an admission 
of such allegations, pursuant to section 1.136(c) of the Rules of 
Practice (7 CFR § 1.136(c)). Respondent Edgar Holcomb’s failure to 
request a hearing constitutes a waiver of such hearing. There being 
no basis for a hearing, the material allegations of fact in the com- 
plaint are adopted and set forth as the Findings of Fact. 


FINDINGS OF FACT 


1. Edgar L. Holcomb, herein referred to as a respondent, is an 
individual whose mailing address is General Delivery, Ft. Deposit, 
Alabama. 

2. On or about September 27, 1984, the respondent Edgar L. Hol- 
comb moved one (1) bull from Montgomery, Alabama, to Brookville, 
Indiana, in violation of section 78.8(a)(2) of the regulations (9 CFR 
§ 78.8(a)(2)) in that the bull was not accompanied by a VS Form 1- 
27 permit or an “S” brand permit, as required. 

3. On or about September 27, 1984, the respondents moved one 
(1) bull from Montgomery, Alabama, to Brookville, Indiana, in vio- 
lation of section 78.3(b) of the regulations (9 CFR § 78.3(b)) in that 
the bull was not accompanied by a permit, as required. 


CONCLUSION 


Respondent Edgar L. Holcomb has failed to respond in any 
manner to the allegations of the complaint. By reason of the Find- 
ings of Fact set forth above the respondent Edgar L. Holcomb has 
violated the Act and the regulations promulgated thereunder. 
Therefore, the following order is issued. 
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ORDER 


Respondent Edgar L. Holcomb is hereby assessed a civil penalty 
of one thousand dollars ($1000). The respondent Edgar L. Holcomb 
shall send, payable to the “Treasury of the United States” a certi- 
fied check or money order, to Mark D. Dopp, Office of the General 
Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D. C. 20250, not later than thirty (30) 
days from the effective date of this order. This order shall have the 
same force and effect as if entered after full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon respondent Edgar Holcomb, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 CFR § 1.145). 

[The Default Decision and Order became final on January 28, 
1986.—Ed.] 


In re: JAMES GRADY, Patrick J. GRADY and ROSEMARY GRapy. A.Q. 
Docket No. 54. Decided January 31, 1986. 


Violation of regulations governing interstate cattle movement. 

The Judicial Officer affirmed Judge McGrail’s order assessing civil penalties total- 
ling $29,000 for violating the regulations governing the interstate movement of 
cattle to prevent the spread of brucellosis. Respondents failed to have a statement 
or other document showing prescribed information accompanying their cattle moved 
interstate, failed to have a health certificate, and failed to have cattle identified by 
a backtag or other approved identification. Intrastate health certificates lack the 
detail required for interstate movement. Respondents’ failure to testify gives rise to 
the inference that their testimony would have been adverse. Even if respondents 
could have shown that the regulations were not scrupulously followed in other 
cases, that would not be a defense here. 


Thomas E. Bundy, for complainant. 
Warren L. Bush, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is an administrative proceeding for the assessment of civil 
penalties for violations of the regulations governing the interstate 
movement of cattle to prevent the spread of brucellosis (9 CFR 
§§ 71.18, 78.9). An initial Decision and Order was issued on Septem- 
ber 26, 1985, by Administrative Law Judge Edward H. McGrail 
(ALJ) assessing civil penalties totalling $29,000. 

On October 28, 1985, respondent appealed to the Judicial Officer, 
to whom final administrative authority to decide the Department’s 
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cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
§ 2.35).1 The case was referred to the Judicial Officer for decision 
on November 29, 1985. 

Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case (with a few changes too trivial to be itemized), except that the 
effective date of the order is changed in view of the appeal. Addi- 
tional conclusions by the Judicial Officer follow the ALJ’s conclu- 
sions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding instituted by a complaint 
filed on March 15, 1984, by the Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture, seeking assessment of civil penalties against respondents 
under the Act of February 2, 1903, as amended, 21 U.S.C. §§ 111 
and 120, and the regulations promulgated thereunder (9 CFR 
§§ 71.18 and 78.9). An amended complaint was filed on October 2, 
1984, pursuant to the Rules of Practice, 7 CFR § 1.130 et seq. 

The amended complaint alleges thirty-one (31) violations involv- 
ing interstate movement of cattle during the period March 11, 
1983, through December 4, 19838. All violations involved interstate 
movement of cattle to or from the State of Iowa, a Class A State, 
without being accompanied by a certificate or other document 
showing prescribed information as required by the pertinent regu- 
lations, specifically 9 CFR §§ 71.18, 78.9(b)\(3)(ii) and 79.9(c)(3\ii). Re- 
spondent James Grady is cited for twenty (20) violations; respond- 
ent Patrick J. Grady is cited for six (6) violations; respondent Rose 
Mary Grady is cited for two (2) violations; and respondents James 
Grady and Patrick J. Grady are jointly cited for three (3) viola- 
tions. 

Answer to the original complaint was filed by respondents on 
March 15, 1984, denying all material allegations. In answer to the 
amended complaint, filed by respondents on October 21, 1984, all 
allegations were again denied, as well as paragraph I[(c) citing Rose 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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Mary Grady as a respondent. However, whereas counsel for re- 
spondents filed the original answer as a representative for James 
Grady, Patrick J. Grady and Rose Mary Grady, the answer to the 
amended complaint was filed as representative of James Grady, 
Patrick J. Grady and Rose Mary Kryeakakis. 

Oral hearing was held before the undersigned Administrative 
Law Judge on May 7-9, 1985, at Sioux City, lowa. Complainant was 
represented by Thomas E. Bundy, Esq., and Kevin Thiemann, Esq., 
Office of General Counsel, U.S. Department of Agriculture, Wash- 
ington, D. C. Respondents were represented by Warren L. Bush, 
Esq., Wall Lake, Iowa. Simultaneous briefs were requested to be 
filed on or before July 10, 1985 and reply brief on or before July 30, 
1985. Complainant’s brief was filed on July 10, 1985. Respondent’s 
brief was not filed until July 16, 1985. A reply brief was filed on or 
before July 30, 1985, by complainant. However, no reply brief was 
filed on behalf of respondents. 


STATEMENT OF LAW 


Generally, Title 21 of the United States Code, § 122, provides for 
the assessment of civil penalties for the violation of regulations 
issued pursuant to authority invested in the Secretary of Agricul- 


ture in Sections 111 and 120 of Title 21 of the United States Code. 
Sections 111 and 120 of Title 21, United States Code, authorize the 
Secretary to promulgate such regulations as to prevent the intro- 
duction, dissemination, or spread of contagious animal diseases 
through interstate movements of cattle. 

Sections 71.18, 78.9(b)\(3)(ii) and 78.9(c)(3\ii) of the regulations pro- 
mulgated by the Secretary pursuant to the above authority require 
that cows over twenty-four months of age or parturient or postpar- 
turient from herds not known to be affected by brucellosis, and 
moved other than directly to slaughter or to a quarantined feedlot, 
must be accompanied on an interstate movement by a statement or 
other document showing prescribed information and a health cer- 
tificate, and be individually identified with a U.S. Department of 
Agriculture prescribed backtag or other approved identification. 
For ready reference the specific sections of these regulations, as 
well as Sections 111, 120, and 122 of Title 21, United States Code, 
are set forth in Appendix A hereto. 

The States of Iowa, South Dakota and Nebraska are Class A 
states, as designated by 9 CFR 78.20(b). The area of Montana which 
includes Valley County (Hinsdale) was a Class A area at the time 
of the movement in question, as designated by 9 CFR 78.20(b). 

The State of Oklahoma is a Class B state, as designated by 9 CFR 
78.20(c). 
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FINDINGS OF FACT AND CONCLUSIONS 


General Findings 

So that repetition may not burden the length of these findings, 
certain General Findings pertaining to two or more of the allega- 
tions of the amended complaint are set forth as follows: 

1. The record does not clearly show whether each of the re- 
spondents own or operate individual farms at Dunlap, Iowa. It is 
therefore assumed that there is one “Grady” farm at Dunlap, Iowa, 
which was used by all respondents for the interstate movement of 
the cattle involved herein. 

2. The records of the South Dakota Livestock Sanitary Board, 
Pierre, South Dakota (Board) were searched for the period March 
to September 1983 by experienced personnel of the Board and by 
Mr. George Crowell, Compliance Officer, U.S. Department of Agri- 
culture, to determine whether any health certificates consigning 
cattle owned by James Grady, Patrick Grady or Rose Mary Grady 
from any point in Iowa to any point in South Dakota had been re- 
ceived by the Board. A negative reply, dated January 11, 1984, was 
received from Dr. D. E. Hughes, State Veterinarian and Executive 
Secretary of the Board. The search by Mr. Crowell also proved neg- 
ative. These records were not searched for the name Rose Mary 
Kryeakakis (CX-91; Tr. 373-375).! 

3. The records of the Iowa Department of Agriculture, Division 
of Animal Industry, Des Moines, Iowa (Department) were caused to 
be searched by experienced personnel of that Department to deter- 
mine if any health certificate had been issued to James Grady, Pat- 
rick Grady, Wendell Grady or Rose Mary Grady for the importa- 
tion of cattle into the State of Iowa, or the export of cattle from 
Iowa to the States of Minnesota, South Dakota and Nebraska 
during the year 1983. This Division is the repository for copies of 
health certificates issued by accredited veterinarians for the inter- 
state movement of cattle. When cattle are moved from Iowa, a copy 
of the health certificate is forwarded to the destination state. In 
turn, Iowa receives a copy of any health certificate from the origin 
state when Iowa is the destination state. These searches failed to 
show any health certificates issued in any of these names for the 
interstate movement of cattle in the year 1983. The name Rose 
Mary Kryeakakis was not searched through these records (CX-60- 
61; Tr. 303-308, 309-313). 


1 Reference to exhibits are designated ‘CX’ and “RX” to indicate those submit- 
ted by complainant and respondent respectively. References to the hearing tran- 
script are designed “Tr.” 
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4. Brucellosis is an infectious, contagious, communicative dis- 
ease of livestock which can also infect humans. In livestock it is 
considered a reproductive disease which causes abortions, weak and 
still born calves, and a decrease in milk production of the cows. Ad- 
ditionally, it can cause undulant fever in humans who come in con- 
tact with infected livestock. Nationwide, production losses to the 
livestock industry due to brucellosis infected cattle has been esti- 
mated as approximately $30 million per year (Tr. 10-11, 17). 

5. The overall aim of regulations governing the interstate 
movement of cattle is to eradicate such animal diseases as brucello- 
sis and tuberculosis in order to reduce and prevent losses to the 
livestock industry. They also provide protection to the receiving 
state and to a buyer of livestok against the introduction of such in- 
fectious diseases into the herds of the state and the individual. Spe- 
cifically, the prescribed metal eartag enables authorities to trace 
the animal back to its source and identify other animals that have 
been associated with that animal in its travel (Tr. 9, 431-432). 

6. Test eligible animals, subject to the regulations and moving 
from a Class A or B state, are designated by age or as parturient or 
postparturient. A parturient cow refers to one showing visible signs 
of approaching parturation, or calving, or within two weeks of calv- 
ing. Postparturient refers to a cow that has given birth to a calf. 
The usage of the term ‘“‘cow/calf pairs” implies in the language of 
the industry, a cow and a calf born of that same cow. They are in 
fact a pair (Tr. 16-18, 429). 

One method of determining the age of a cow is by a mouth in- 
spection of its teeth. However, an experienced person may also de- 
termine the age of a cow from physical changes which take place 
in a cow in proceeding through the various stages of growth. Such 
changes include the addition or loss of teeth, the widening of the 
mouth as additional teeth are formed, the formation of a longer 
head, bone structure changes in the body, development of the 
udder after calving and weight (Tr. 67-68; 103-104; 115-116; 180- 
182). 

7. In 1983, there were some Simmental cattle at the Grady 
farm; however, it was unknown as to whether or not they were reg- 
istered. The only testimony or documents of record relating to 
purebred cattle is that relating to the Limousin breed (RX-9, Tr. 
465, 500, 514-515). There is no evidence of record which shows that 
the requirements for classifying Simmental cattle are the same as 
those required for classifying Limousin cattle. Generally, a tattoo 
in a cow’s ear is not recognized by a purebred association unless a 
certificate has been issued by that association. The registered cer- 
tificate should accompany these cattle. Without the registration 
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certificate, the tattoo would not be recognized as anyone with a 
tattoo iron could tattoo any cow. 

The record fails to show that any of the cattle shipped by re- 
spondents were accompanied by a purebred association certificate. 
To the contrary, it has been shown that the cattle shipped were 
crossbred cows (CX-13, 18, 31, 68, 74; Tr. 40-42; 93-94; 124-129; 219; 
229-230; 240-244; 321; 354; 384-385). 

Specific Findings 

As with the counts of the complaint the below listed findings will 

be treated seriatim. 


I 


(a) Respondent Patrick J. Grady is an individual whose mailing 
address is Dunlap, Iowa 51529. 

(b) Respondent James Grady is an individual whose mailing ad- 
dress is Dunlap, Iowa 51529. 

(c) Respondent Rose Mary Grady is an individual whose mail- 
ing address is 7703 Cedarwood Circle, Boca Raton, Florida 33432. 
She is the same individual identified in the record as Rose Mary 
Kryeakakis. 


II-III 


Mr. Leslie Pedersen, Denison, Iowa, provided an affidavit show- 
ing that on March 11, 1983, while an employee of Les Brown 
Trucking, he loaded 54 cows at the Wendell Grady farm, Dunlap, 
Iowa, transported them to a weighing station at Dunlap, Iowa, then 
transported them to Donald Vogt’s farm near Blair, Nebraska. He 
could not recall having been provided any certificates by the 
Gradys to accompany the cattle. The only document he was provid- 
ed was an invoice for the price of the cattle which he gave to Mr. 
Donald Vogt upon delivery. Mr. Vogt gave him a check made out 
to Pat Grady for the cost of the cattle which he gave to Pat Grady. 
Mr. Vogt paid for the cost of transportation of the cattle from 
Dunlap, Iowa, to Blair, Nebraska (CX-50; Tr. 267). 

An affidavit of Mr. Donald J. Vogt, a farmer and cattle feeder, 
Rte. 1, Blair, Nebraska, obtained by a compliance officer, Agricul- 
ture Veterinary Service, U.S. Department of Agriculture (USDA), 
stated that on or about March 11, 1983, he received a shipment of 
54 cows, all over two years of age, at his farm in Blair, Nebraska, 
from the Grady farm, Dunlap, Iowa. He had previously examined 
these cows at the Grady farm and was told they had been pregnan- 
cy tested and were all open. Almost all of the cows had had at least 
one calf, and four or five of the cows had calves soon after he re- 
ceived them. 
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This shipment of cows was first taken to Dunlap, Iowa, for 
weighing after which Mr. Vogt agreed to purchase the cows. The 
Gradys made the arrangements for the Les Brown Trucking Com- 
pany to transport these cows to Dunlap, Iowa, and later to Mr. 
Vogt’s farm in Blair, Nebraska. The Gradys paid for the trucking 
into Dunlap, Iowa and Mr. Vogt paid for the trucking from Dunlap, 
Iowa to his farm in Blair, Nebraska. The check for the cows was 
either sent back with the truck or it was mailed. Mr. Vogt did not 
receive a health certificate when the cows were delivered. The only 
document he received was an invoice showing the number of cows 
delivered, the price per hundredweight and the total dollar amount 
due (CX-27; Tr. 163). 

Mr. Maurice Partridge, former compliance officer, Agriculture 
Veterinary Service, USDA, new retired, while on active duty ob- 
tained a copy of the invoice from Mr. Vogt which showed that the 
54 cattle weighed a total of 41,935 pounds and, at $52.50 per hun- 
dredweight, Mr. Vogt paid a total of $22,015.88. From this amount, 
$72.00 was deducted for the cost of transportation from Dunlap, 
Iowa, to Blair, Nebraska, leaving a total of $21,943.88 as the 
amount to be paid to Pat Grady for these cattle (CX-25; Tr. 162). 

Mr. Partridge also obtained from Mr. Vogt a copy of a sight draft 
dated March 11, 1988, paid to the order of Pat Grady in the 
amount of $21,943.88 for 54 heifers at $52.50 per hundredweight. 
The buyer was listed at Donald H. Vogt. The sight draft was drawn 
on the Washington County Bank of Air, Nebraska, endorsed by, 
and deposited in the account of Pat Grady (CX-26; Tr. 162). 

The above facts are not rebutted in this record. The 54 parturi- 
ent/postparturient cows were moved from the Grady farm, Dunlap, 
Iowa, to Mr. Vogt’s farm at Blair, Nebraska, an interstate move- 
ment. Mr. Pedersen, the truck driver who delivered the cattle, was 
not provided an owner’s statement nor a health certificate to ac- 
company the cattle. He was only given an invoice listing the 
amount of money to be paid for the cattle. Such invoice does not 
comply with the requirements of § 71.18. Documents of record show 
that the invoice was issued by Pat Grady, and that payment for the 
cattle was made to, and acknowledged by check endorsement by 
Pat Grady. See also General Findings 2 and 3, supra. 

Nor can respondent Patrick Grady claim that this movement, 
without the required certificate, comes within the exceptions set 
forth in § 78.9(b)(3)iii) or 78.9(b)(3)iv) since the Grady farm cannot 
be considered a “Farm of Origin’, as defined in § 78.1(dd). The 
record shows that it was a place where purchased cattle were as- 
sembled for sale. Moreover, § 79.9(b)(3)(iv) provides the exception 
only when there is an interstate movement of cattle without 
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change of ownership to another premise belonging to the same 
owner. The latter was not the situation here since the cattle were 
moved to Mr. Vogt’s farm. 

Therefore, it must be found that Patrick Grady moved, or caused 
to be moved interstate, 54 parturient/postparturient cows over 2 
years of age, from Dunlap, Iowa, to Blair, Nebraska, without being 
accompanied by an owner’s statement or other document in viola- 
tion of § 71.18, and without a certificate, as defined in § 78.1(n), in 
violation of § 78.9(b)(3)ii). 


IV 


Mr. Dan Snyder, Sr., Atkinson, Nebraska, is a livestock trucker 
in partnership with his sons, Melvin, Danny and Clifton, and his 
son-in-law, Les Nelson, operating under the name Snyder Trucking. 
During 1983, he received a number of calls from Pat Grady for 
need of a truck to transport cattle. Upon receipt of such a call he 
would contact one of his sons, or son-in-law, whoever was available, 
to respond to Pat Grady’s request. The information concerning the 
dates of trips and who transported a specific load was provided him 
by his sons and son-in-law (CX-4; Tr. 46-47). 

Mr. Danny D. Snyder, Jr., Atkinson, Nebraska, is the son of Dan 
Snyder, Sr., and is a driver for Snyder Trucking. On May 23, 1983, 
Pat Grady helped him load 43 cows, 4 bulls, and 34 calves from the 
Grady farm in Dunlap, Iowa to be delivered to the Kehn Ranch, St. 
Charles, South Dakota. Pat Grady, who was the owner of the 
cattle, gave him a sealed envelope which he assumed contained the 
health papers to accompany the cattle. Mr. Snyder delivered the 
cattle to a pasture location at the Kehn Ranch, Inc., St. Charles, 
South Dakota (Tr. 56-60; CX-5, 7). 

Mr. Edwin C. Kehn is a rancher, who operates Kehn Ranch, Inc., 
St. Charles, South Dakota. Kehn Ranch grazes livestock in its pas- 
tures for a fee. Mr. Kehn has had conversations with Jim Grady 
but the bulk of his business has been with Pat Grady. On May 23, 
1983, he received a shipment of cattle from Pat Grady, Dunlap, 
Iowa, consisting of 34 cow/calf pairs, 9 heifers and 4 bulls, a total 
of 81 cattle to be let out in his pasture for the grazing season. The 
cattle were delivered by Danny D. Snyder of Snyder Trucking who 
acknowledged on a Kehn Ranch “Cattle Kit” form that he had deli- 
verd a total of 81 cattle consisting of the 34 cow/calf pairs, 9 heif- 
ers and 4 bulls. Mr. Kehn was only given a bill of lading by Danny 
Snyder, whereas he also expected to receive the necessary health 
papers for these cattle. When Mr. Kehn contacted Pat Grady about 
health papers, Pat Grady advised that they would be forthcoming 
but Mr. Kehn never received them (CX-8). 
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On May 24, 1988, Pat Grady and Mr. Kehn signed an agreement 
whereby Mr. Kehn agreed to pasture at his ranch the above 34 
cow/calf pairs, 4 bulls and 9 yearling heifers owned by Pat Grady. 
At the same time, Pat Grady issued a check to Mr. Kehn in the 
amount of $1,150.00 for the services provided by Mr. Kehn. The 
cattle were placed in a separate pasture on Mr. Kehn’s ranch, and 
remained there throughout the grazing period. 

While the cattle were still in pasture at the Kehn Ranch, an 
agent from the South Dakota State Livestock Sanitary Board (Sani- 
tary Board) contacted Mr. Kehn regarding health papers on the 
cattle shipped by Pat Grady to the Kehn ranch. The agent was ad- 
vised by Mr. Kehn that no health papers for the cattle were provid- 
ed by Pat Grady. Later, Mr. Kehn was visited by another agent 
from the Sanitary Board inquiring about the health papers for the 
Pat Grady cattle. Since none were provided by Pat Grady, the 
agent issued a citation, dated October 17, 1988, in the name of Pat- 
rick J. Grady, notifying him that his cattle were quarantined for 
lack of a health certificate. These were the same Pat Grady cattle 
Mr. Kehn received on May 28, 1988 (CX-5, 40-42; Tr. 227-237). 

Mr. Kehn believed that possibly one of the cows could be a pure- 
bred cow but that the others were crossbreeds. However, he be- 
lieved if any of the cattle were purebred, Pat Grady would have 
identified them. Mr. Kehn would also want to know about them for 
purposes of insurance (CX-43-46; Tr. 239-251). 

His opinion as to what type of cows they were was based on their 
appearance, and the fact that if they were purebred such would 
certainly show up in the calves. Such purebred characteristics and 
markings did not show in the calves involved. Additionally, the 
calves would be more valuable, have been registered, and have 
been accompanied by the necessary purebred papers. Further, it 
has been his experience that a purebred calf not only bears an ear 
tattoo but also a metal tag for identification to match up with the 
mother cow. None of the calves had metal eartags, nor did several 
of the calves he examined have ear tattoos. 

From the record, it is readily apparent that 34 cow/calf pairs 
were moved from the Grady farm, Dunlap, Iowa, to the Kehn 
Ranch, St. Charles, South Dakota, an interstate movement. It is 
equally apparent that the 34 cow/calf pairs were owned by Patrick 
Grady, and were moved by him interstate for the purpose of graz- 
ing them on land owned by the Kehn Ranch. The signed agreement 
shows that the fee paid by Patrick Grady was for grazing and other 
services to be provided and was not a lease for the grazing land. 
That the required certificate for the interstate transportation of 
these cattle was never obtained, or provided, is attested to by the 





JAMES GRADY, PATRICK J. GRADY & ROSEMARY GRADY 
Volume 45 Number 1 


citation issued by the Sanitary Board of the State of South Dakota. 
See General Findings 2 and 3, supra. Nor is the exception of 
§ 78.9(b)(3)iv) available to respondent. Although ownership was re- 
tained by Patrick Grady, the cattle were not moved to another 
premises owned by him. 

Therefore, it must be found that Patrick Grady moved, or caused 
to be moved interstate, 34 postparturient cows from Dunlap, Iowa, 
to St. Charles, South Dakota, in violation of § 78.9(b)(3)(ii) of Title 9, 
Code of Federal Regulations, because the cows were not accompa- 
nied by a certificate, as required. 


V 


Clifton J. (“Tip”) Snyder, O’Neill, Nebraska, is the son of Dan 
Snyder, Sr., identified in Finding IV, and is a driver for Snyder 
Trucking. On June 8, 1983, in response to a call from his father, he 
picked up 45 cow/calf pairs and 2 bulls from the Grady farm, 
Dunlap, Iowa, for delivery to Vance M. Feyereisen, Iona, South 
Dakota. His “Permit for Live Stock Transportation,’ No. 1711, 
dated June 8, 1983, showed the name of John Kryeakakis, Dunlap, 
Iowa, as the owner. Jim Grady signed as the authorized agent for 
the owner. He listed only the total number of cow/calf pairs and 
the two bulls on this Permit. As a transporter of cattle, he is re- 
quired to fill out this Permit by the State of Nebraska for every 
load of cattle he hauls. He was given the name of the owner and 
the fact that he was from Florida by Mr. Feyereisen. He only re- 
ceived a sealed envelope from Jim Grady to accompany the cattle 
and turned it over to the consignee upon delivery of the cattle. Mr. 
Snyder did not know what was in this envelope (CX-49, 11; Tr. 71- 
75). 

Mr. Vance M. Feyereisen, Gregory, South Dakota, provided an 
affidavit stating that in June and July, 1983, Pat and Rose Mary 
Grady boarded cattle in his pastures. He was present each time 
when the cattle were unloaded, but the truck driver did not pro- 
vide him with any official health papers on either load when the 
cattle were delivered, nor did he have any record of eartags being 
on the cattle. By a written agreement, dated June 8, 1983, between 
“John Grady,” cattle owner, and Mr. Feyereisen, the latter agreed 
to provide grazing in Lyman County, South Dakota, and other serv- 
ices for 45 cow/calf pairs and two bulls for the 1983 season of no 
less than five (5) months, at the rate of $14.00 per month per cow/ 
calf pair, and $14.00 per month for each bull. Mr. Feyereisen 
signed the agreement before a notary public on June 8, 1983. Al- 
though the name “John Grady” is the name listed in the body of 
the agreement, it was deleted as the owner on the signatory line 
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and the name Rose Mary Grady was inserted as cattle owner. Rose 
Mary Grady signed the agreement before a notary public in 
Broward County, Florida, on June 21, 1983. John Grady was insert- 
ed in this agreement because Mr. Feyereisen assumed the “John” 
who was at his ranch was John Grady. However, he was in error 
and this was the reason for the signature change in the agreement. 
The “John” was believed to be John Kryeakakis (CX-65, 66). 

The evidence of record shows that Rose Mary Grady was the 
owner of the 45 cow/calf pairs and two bulls involved here, that 
James Grady was her authorized agent, and that the cattle were 
moved interstate for her benefit and at her behest from Dunlap, 
Iowa to grazing land owned by Mr. Feyereisen in Lyman County, 
South Dakota. These facts are not rebutted in this record. See also 
General Findings 2 and 3. 

As with Finding IV, the signed agreement shows that the fee 
charged Rose Mary Grady was for grazing and other services to be 
provided and not for lease of grazing land. Further, since James 
Grady was designated as her duly authorized agent she, as princi- 
pal and owner of the cattle, is responsible for his action in moving 
the cattle interstate without a certificate as required. Further, the 
action of James Grady was acknowledged and approved by Rose 
Mary Grady in signing the grazing agreement approximately two 
weeks after the interstate movement of the cattle. Again, as with 
Finding IV, the exemption of Section 78.9(b)(3)(iv) is not available 
since the cattle were moved to a premise not owned by Rose Mary 
Grady. 

Therefore, it is found that Rose Mary Grady moved, or caused to 
be moved, 45 postparturient cows interstate in violation of Section 
78.9(b\(3)Gi) of Title 9, Code of Federal Regulations, as they were 
not accompanied by a certificate, as required. 


VI 


Mr. Clifton J. (“Tip”) Snyder is the same person identified in 
Finding V, supra. In response to a call from his father on June 21, 
19838, he transported a load of cow/calf pairs, some loaded at the 
Grady farm, Dunlap, Iowa, and some loaded at the Moorehead 
Livestock Market, Moorehead, Iowa. He delivered some of these 
cattle to a farm near Moville, Iowa, and the remainder to a sale 
barn in Huron, South Dakota. As with the previous load in June, 
1983, he received a sealed envelope from one of the Gradys and was 
told it contained the health papers covering the cattle. Upon arriv- 
al at this destination, this sealed envelope was delivered to the con- 
signee. Jim Grady paid for the transportation of these cattle. The 
Nebraska “Permit for Live Stock Transportation,’ No. 1714, dated 
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June 21, 1983, which Mr. Snyder filled out, shows Jerry Bales, 
Huron, South Dakota, as owner, and that 23 cow/calf pairs were 
transported from Dunlap, Iowa, to Huron, South Dakota on that 
date. Total transportation charges were $393.90 toward which Jim 
Grady paid $100. The authorized owner’s agent was shown as (sic) 
Alan Bales (CX-4, 11, 70; Tr. 79-80, 84-85). 

At a meeting between Mr. George Crowell, Compliance Officer, 
Animal and Plant Health Inspection Service, USDA, Jerry, Kent 
and Allen Bales, records of the Bales Continental Commission Com- 
pany (BCCC), Huron, South Dakota, were provided which showed 
that this company purchased 23 mixed cow/calf pairs at $525.00 
per pair, a total of $12,075.00, from Jim Grady, Route 2, Dunlap, 
Iowa, and that $150.00 was added for charges by Snyder Trucking. 
The company records also showed that it issued a check to Jim 
Grady, dated August 22, 1983, in the amount of $12,075.00. 

It was explained by Jerry Bales in an interview with Mr. Crowell 
that Jim Grady had contacted that company to have them sell 
some of his cattle at their auction barn. When the cattle first ar- 
rived, Jim Grady was advised they were too thin and would not sell 
for the price Jim Grady desired. It was recommended before any 
sale that they be placed in pasture, and they were. A month or two 
later, Jim Grady called Jerry Bales advising him of his need for 
money. At that time, the above check was issued to Jim Grady 
(CX-68-69; Tr. 341-347). 

Documents and testimony of record show that 23 cow/calf pairs 
were transported from the Grady farm, Dunlap, Iowa, to the BCCC, 
Huron, South Dakota, an interstate movement requiring the neces- 
sary certificate. Although Mr. Snyder, the truck driver for this 
movement, listed Mr. Jerry Bales as the owner of these cattle on 
his permit, it is clear from other testimony and documents of 
record relating to the transaction that James Grady was the owner 
of the 23 cow/calf pairs and shipped them to BCCC for sale at auc- 
tion. 

The above evidence is not rebutted in this record. See General 
Findings 2 and 3, supra. As stated in Findings II-III, the exceptions 
set forth in § 78.9(b)\(3)iii) and § 78.9(b)(3)iv) are not available here 
for the reasons stated in that Finding. It must therefore be found 
that James Grady moved, or caused to be moved interstate the 
postparturient cattle involved here in violation of Section 
78.9(b\(3)Gi) of Title 9, Code of Federal Regulations, as they were 
not accompanied by a certificate, as required. 
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VII 


Mr. Leslie Dean Brown, Denison, Iowa, has been transporting 
livestock approximately six years under the name Les Brown 
Trucking Company. He stated in his affidavit that during the 
period July to October, 1983, nine loads of cattle were moved by his 
trucking company from the Grady farm at Dunlap, Iowa, to various 
locations in South Dakota. His company records show that on July 
12, 1983, he transported 96 cattle from the Grady farm at Dunlap, 
Iowa, and delivered them to “Armstrong, Flandreau, South 
Dakota.” These cattle were mostly cow/calf pairs. The movement 
of these cattle was ordered by Jim Grady. However, the only 
papers provided to accompany the cattle was a sealed envelope 
which was turned over to the consignee upon delivery (CX-22; Tr. 
264-266). 

Mr. Douglas A. Armstrong, Flandreau, South Dakota, has been a 
farmer for eight years. In his affidavit, he stated that in the 
summer of 19838, he saw an ad in the Sioux Falls Argus Leader ad- 
vertising cows for sale in Iowa. Initially, Mr. Douglas asked his 
brother-in-law, Sam Flinders, Sutherland, Iowa, to examine some of 
the cow/calf pairs advertised. Later, Mr. Douglas went to Dunlap, 
Iowa, where he contracted with Jim Grady to purchase 48 cow/calf 
pairs. Mr. Flinders was not with him at the time of the purchase, 
nor did he have any financial interest in the transaction. Mr. Arm- 
strong paid Jim Grady $1,000.00 as a down payment on the pur- 
chase price of the cattle. It was understood that Jim Grady was to 
deliver these cattle to him at Flandreau, South Dakota, and that 
Jim Grady was to take care of the necessary papers and health cer- 
tificate. 

Upon delivery at his farm, the only papers provided Mr. Arm- 
strong by the truck driver was an intrastate health certificate. This 
was made out to Sam Flinders, his brother-in-law, who had no in- 
terest in the cattle, and was made out for intrastate shipment to 
Sutherland, Iowa. The “Intrastate Health Certificate’ was issued 
on July 11, 1983, by the Iowa Deparment of Agriculture, Division of 
Animal Industry, and contained the caution “Not Valid for Inter- 
state Shipment.” It showed that on the date issued, the seller, 
James Grady, had 48 cattle tested (No. 42CND2101 through No. 
42CND2148) for brucellosis. Their backtags were listed as Nos. 
3550-3598, with No. 3567 being voided. The purchaser was listed as 
Sam Flinders, Sutherland, Iowa. Mr. Armstrong gave the truck 
driver a certified check, made out to Jim Grady, for the balance 
due on the purchase price of the cattle, and also gave the truck 
driver a personal check for the transportation charges due. 
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Mr. Armstrong provided a copy of a certified cashier’s check, No. 
46504, dated July 11, 1983, “Payable to James Grady for deposit 
only at the Dunlap Savings Bank.” The check was issued in the 
amount of $26,120.00 which reflected the purchase price agreed 
upon, $27,120.00, less the $1,000.00 Mr. Armstrong had previously 
given James Grady as a down payment on the cattle. This check 
was given to the truck driver to be delivered to James Grady (CX- 
71, 72, 73; Tr. 348-350, 388-389). 

Affidavits on record reflect that 48 cow/calf pairs were transport- 
ed from the Grady farm, Dunlap, Iowa, to the farm of Mr. Arm- 
strong at Flandreau, South Dakota, an interstate movement. The 
record also reflects that negotiations for the purchase of the 48 
cow/calf pairs were carried out between James Grady as owner 
and Mr. Armstrong as purchaser. That the latter was the true pur- 
chaser is evidenced by the fact that he paid $1,000.00 down as part 
of the purchase price and the remainder of the purchase price by a 
certified check obtained by Mr. Armstrong the day prior to deliv- 
ery of the cattle. There is no indication in the record to show that 
Mr. Les Brown, the truck driver, ever stopped in Sutherland, Iowa. 
Rather, the record shows that it was a straight haul to Flandreau, 
South Dakota. 

Additionally, the health certificate issued by the lowa Depart- 
ment of Agriculture, Division of Animal Industry, clearly carried 
the caution that the certificate was not valid for interstate ship- 
ment. As has been noted in the record, the information required by 
an interstate certificate is more detailed than that required on the 
Iowa Intrastate Health Certificate (Tr. 13). These facts are not re- 
butted in this record. See Genera) Findings 2 and 3, supra. 

Although the documents and testimony pertaining to this count, 
as also in other counts, were objected to on the basis of hearsay, 
the Rules of Practice applicable to this proceeding permit reception 
into the record of relevant and material evidence, § 1.141(g)(iv). 
Further, responsible and probative hearsay evidence is admissable 
in administrative proceedings. Such proceedings are not bound by 
the procedural and evidentiary rules in effect in court proceedings. 
See 1 Davidson, Agricultural Law, § 3.22 and cases cited therein at 
fn. 118. 

Therefore, it must be found that James Grady moved, or caused 
to be moved, 48 postparturient cows from Dunlap, Iowa, to Flan- 
dreau, South Dakota, in violation of Section 78.9(b)(3)(ii) of Title 9, 
Code of Federal Regulations, as the cows were not accompanied by 
an interstate health certificate, as required. 
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VUI 


Mr. Clifton J. (“Tip”) Snyder is the same person identified in 
Finding V, supra. In response to a call from his father, Dan 
Snyder, Sr., on July 19, 1983, he picked up 45 cow/calf pairs at the 
Grady’s farm, Dunlap, Iowa, and delivered them to Mr. Vance 
Feyereisen, Iona, South Dakota. The name he placed on his Ne- 
braska “Permit for Live Stock Transportation,’ No. 1718, dated 
July 19, 1983, as owner was “Sam B. in care of Pat Grady.” Mr. 
Snyder believed that Pat Grady may have been acting for someone 
else. As with the previous loads of cattle in June, 1983, Mr. Snyder 
was only given a sealed envelope to accompany the cattle and told 
that the envelope contained the necessary health papers for the 
cattle. On each trip he delivered the sealed envelope to the consign- 
ee. Pat Grady paid for the transportation of these cattle (CX-4, 10, 
11; Tr. 75-79, 82-84). 

Mr. Vance M. Feyereisen, Gregory, South Dakota, is the same 
person identified in Finding V, supra. As with the delivery in June, 
the truck driver that delivered the July load of cattle did not leave 
any official health certificate, nor does Mr. Feyereisen have records 
which show the cattle had eartags. Mr. Feyereisen was present 
when these cattle were unloaded. An agreement, dated July 19, 
1983, between Mr. Feyereisen and Rose Mary Grady, cattle owner, 
provided that the former would provide grazing land in Lyman 
County, South Dakota for 45 cow/calf pairs and 2 bulls for approxi- 
mately 4 months at a price of $14.00 per month, per cow/calf pair, 
and $14.00 per month per bull. It also included other services to be 
provided by Mr. Feyereisen, and obligated Rose Mary Grady to pay 
the sum of $1,316.00, for grazing and services. The agreement was 
signed by Mr. Feyereisen on July 26, 1983, and by Rose Mary 
Grady as cattle owner on August 4, 1983, before a notary public in 
Broward County, Florida (CX-65, 67; Tr. 340-341). 

The record is clear that 45 cow/calf pairs and two bulls were 
owned by Rose Mary Grady and were moved for her benefit and at 
her behest from the Grady farm, Dunlap, Iowa to grazing land 
owned by Mr. Feyereisen in Lyman County, South Dakota, an 
interstate movement. As with the previous shipment of cattle in 
June 1983, Rose Mary Grady acknowledged and approved this 
movement by signing the grazing agreement approximately one 
week following their delivery to South Dakota. This agreement was 
for use of grazing land and other services and was not a lease for 
the land. As found in Findings IV and V, the exemption found in 
§ 78.9(b\(3(iv) is not available to Respondent since the premises 
were not owned by Rose Mary Grady. See General Findings 2 and 
3, supra. 
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Therefore, it is found that Rose Mary Grady moved, or caused to 
be moved, 45 postparturient cows interstate in violation of 
§ 78.9(b\(3)Gi) of Title 9, Code of Federal Regulations, as the cows 
were not accompanied by a certificate, as required. 


IX 


The records of Mr. Leslie Dean Brown, who is identified in Find- 
ing VII, show that 90 head of cattle were transported on July 31, 
1983, from the Grady farm at Dunlap, Iowa, by one of his drivers, 
Jim Comstock. Jim Grady ordered the movement of these cattle. As 
with other shipments transported from the Grady farm, the only 
papers that accompanied the load was a sealed envelope (CX-22, 
Tr. 265-266). 

Mr. Jim Comstock, Denison, Iowa, has on occasion driven a live- 
stock truck for Leslie Brown, supra. On or about July 31, 1983, he 
loaded approximately 90 head of cattle at the Grady farm, Dunlap, 
Iowa. This load consisted of approximately 45 cows and 45 calves. 
At the time of loading, one of the Grady brothers, an older man, 
and Leslie Brown were present. Mr. Comstock delivered these 
cattle to two different farms, one in Trent, South Dakota, and the 
other in Dell Rapids, South Dakota. As far as he knew there were 
no health papers given him to accompany the cattle. However, he 
was given a sealed envelope to leave with the consignees and 
health papers may have been in this sealed envelope (CX-51; Tr. 
269-270). 

Mr. Gary Williams farms and raises cattle at Trent, South 
Dakota. He purchased 30 cow/calf pairs and 1 Limousin yearling 
bull from Jim Grady which were delivered to his farm at Trent, 
South Dakota on July 31, 1983. When Mr. Williams and Jim Grady 
arrived at an agreement on the purchase of these cattle, Mr. Wil- 
liams understood that the necessary health papers would accompa- 
ny the shipment of cattle. Jim Grady arranged for the transporta- 
tion of the cattle. The only paper presented to him by the trucker 
upon delivery of the cattle was a handwritten invoice addressed to 
him showing the price per cow/calf pair ($537.50), the total price 
for the 30 cow/calf pairs ($16,125), the price for the Limousin bull 
($600), and the total price for the shipment ($16,725). A notation on 
the invoice stated ‘“‘make check to Jim Grady.” Mr. Williams indi- 
cated on this invoice that check no. 1062, dated July 31, 1983, was 
issued at 10:00 p.m. that evening. A copy of the check indicates 
that it was issued to Jim Grady on July 31, 1983, in the amount of 
$16,725, and that it was endorsed by Jim Grady. 

Mr. Williams did not check the cattle for identification at the 
time of delivery because of the darkness. However, a few days 
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later, he brought the cattle out of pasture and ran them through a 
restraining chute to put his own eartags and pasture identification 
numbers on them. Upon examination, none of the cattle had metal 
eartags or other identification. He did not check for ear tattoos 
(CX-18, 19, 20; Tr. 122-130). 

Affidavits of record show that 45 cow/calf pairs and one bull 
were transported from the Grady farm, Dunlap, Iowa, to two sepa- 
rate locations in South Dakota, an interstate movement. As perti- 
nent to this finding, 30 cow/calf pairs and 1 bull were delivered to 
Mr. Williams’ farm at Trent, South Dakota. As will be shown in. 
Findings X-XI, infra, the remaining 15 cow/calf pairs were deliv- 
ered to Mr. Mark Crisp, Dell Rapids, South Dakota. 

The transaction here involved Jim Grady as the seller and Mr. 
Williams as the purchaser. Transportation was arranged by Jim 
Grady and a check was issued to him by Mr. Williams in payment 
of the purchse of 30 cow/calf pairs. Additionally, it is apparent that 
the only document accompanying the shipment was an invoice for 
the price of the cattle. A health certificate, as described in § 78.1(n) 
was not provided Mr. Williams by Jim Grady. See General Find- 
ings 2 and 3, supra. The affidavits here provide substantial evi- 
dence to prove the violation alleged and, although they may be con- 
sidered hearsay evidence, they are admissible in an administrative 
hearing, as noted in Finding VII. 

Therefore, it must be found that James Grady moved, or caused 
to be moved, 30 postparturient cows from Dunlap, Iowa to Trent, 
South Dakota in violation of § 78.9(b)(3)(ii) of Title 9, Code of Feder- 
al Regulations, as the cows were not accompanied by a certificate, 
as required. 


X-XI 


The records of Mr. Leslie Dean Brown, identified in Finding IX, 
show that on July 31, 1988, one of his drivers, Jim Comstock, trans- 
ported 90 head of cattle from the Grady farm, Dunlap, Iowa, to 
Trent, South Dakota. 

Mr. Jim Comstock, also identified in Finding IX, on or about 
July 31, 1983, loaded 90 head of cattle at the Grady farm, Dunlap, 
Iowa, under the same set of circumstances as set forth in Finding 
IX. He delivered these cattle to two different farms in South 
Dakota. As pertinent to this Finding, these cattle were delivered to 
a farm approximately 1 mile southeast of Dell Rapids, South 
Dakota. As far as Mr. Comstock knew, there were no health papers 
given him to accompany the cattle. However, he was given a sealed 
envelope to leave with the consignee and health papers may have 
been contained in this sealed envelope (CX-51; Tr. 269-270). 
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Mr. Mark Crisp is a farmer who resides in Dell Rapids, South 
Dakota. In two affidavits he stated that in response to an ad he 
had seen in the Sioux Falls Argus Leader, he called Mr. Grady and 
told him that he was interested in crossbred cows. Several weeks 
later, Pat Grady called Mr. Crisp and told him that such cows were 
available and that they were vaccinated and tested. Mr. Crisp 
bought 15 cow/calf pairs which were delivered to him on the night 
of July 31, 1983. However, the trucker did not deliver any health 
certificates for the cattle to him. The cows delivered to him did not 
have any metal eartags, plastic tags or paper backtags, nor did Mr. 
Crisp receive a brand certificate, or breed association certificate for 
any of the cattle. 

Mr. Crisp contacted Pat Grady who told Mr. Crisp that he could 
not provide a health certificate for the cattle he had purchased. 
When asked about eartags, Pat Grady told him that any eartags 
the cows may have had were removed because he did not sell cattle 
with eartags. Check No. 2462, dated July 31, 1983, in the amount of 
$8,250.00 was issued by Mr. Crisp to Pat Grady in payment for the 
15 cow/calf pairs delivered to him. The check shows that it was en- 
dorsed by Pat Grady (CX-74, 75, 76; Tr. 251-254). 

The affidavits of record clearly show the transportation of 15 
cow/calf pairs from the Grady farm, Dunlap, Iowa, to the farm of 
Mr. Crisp at Dell Rapids, South Dakota, an interstate movement. 
That these 15 cow/calf pairs were owned by Pat Grady, as distin- 
guished from those delivered to Mr. Williams, Trent, South Dakota, 
which were owned by Jim Grady (Finding IX), is shown by the fact 
that Mr. Crisp conducted this purchase with Pat Grady and held 
him responsible not only for the necessary health certificate and 
identification papers, but also issued the check in payment for the 
15 cow/calf pairs to Pat Grady. In negotiations, Mr. Crisp request- 
ed crossbred cows. Pat Grady represented and sold these cows to 
Mr. Crisp as crossbred cows. Thus, although Jim Grady arranged 
for the transportation of these cattle, as well as those in Finding 
IX, it is readily apparent that the 15 cow/calf pairs involved here 
were owned by Pat Grady. See General Findings 2 and 3, supra. 

Again, as with findings VII and IX, the affidavits here are sub- 
stantial evidence upon which to find the violations as alleged. Al- 
though they may be considered hearsay evidence, they are admissi- 
ble as relevant and material in an administrative proceeding, as 
noted in Finding VII. 

Therefore, it must be found that Patrick Grady moved, or caused 
to be moved, 15 postparturient cows from Dunlap, Iowa to Dell 
Rapids, South Dakota, in violation of §§ 71.18 and 78.9(b)\(3)ii) of 
Title 9, Code of Federal Regulations, in that the cows were not 
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identified with U.S. Department of Agriculture backtags or other 
approved identification, and were not accompanied by a certificate, 
as required. 


XII-XIII 


The records of Mr. Leslie Dean Brown, identified in Finding VII, 
show that on August 2, 1983, his driver, Harold Wulf, transported 
65 head of cattle from the Grady farm, Dunlap, Iowa, to Egan, 
South Dakota and that on August 16, 1983, he himself transported 
a load of 63 head of cattle from the same origin to the same desti- 
nation. These loads were mostly cow/calf pairs, and the movements 
were ordered by Jim Grady. The only documents accompanying 
these loads were invoices for the cost of the cattle. No health certif- 
icates or other documents were provided to accompany these ship- 
ments of cattle. Mr. Brown had never been told to pick up any 
health certificate or any other document at any point in the move- 
ment of cattle for Jim Grady to places in South Dakota or Minne- 
sota (CX-22, 57; Tr. 265-266). 

Mr. Harold Wulf, Denison, Iowa, is a truck driver and has on oc- 
casion driven a livestock truck for Mr. Leslie Brown, supra. On or 
about August 2, 1983, Jim and Pat Grady helped him load 65 head 
of cattle at the Grady farm, Dunlap, Iowa. Mr. Leslie Brown was 
also present at the time of loading. Mr. Wulf delivered some calves 
and yearlings to the Sheldon Sale Co., Sheldon, Iowa, and the re- 
mainder, 23 cow/calf pairs, to a farm approximately 8 miles north 
of Egan, South Dakota. The consignee was Mr. Hugh Hagel, Flan- 
dreau, South Dakota. Mr. Wulf testified that he was only given a 
sealed envelope to accompany the cattle which he gave to Mr. 
Hugh Hagel. Mr. Wulf was present when Mr. Hagel opened the en- 
velope. The only document in the envelope was a note listing the 
price of the cattle and a request to make out the check for the 
cattle to Jim Grady. No health papers or other identifying papers 
for the cattle were included. Mr. Wulf recalled that the cattle were 
cow/calf pairs and it was his opinion that they were not purebred 
cows. He knew they were cow/calf pairs because the calves paired 
up with the respective mother cows when unloaded. He obtained 
two checks from Mr. Hagel, one made out to Les Brown in the 
amount of $150.00 for the trucking charges, and one made out to 
Jim Grady for something over $11,900.00 for the cattle. He brought 
back both checks and gave them to Leslie Brown (CX-37, 38; Tr. 
217-225). 

Mr. Hugh R. Hagel, Flandreau, South Dakota, advised in his affi- 
davits that in August 1983 he purchased a total of 48 cow/calf 
pairs from Jim Grady, Dunlap, Iowa. When those cattle were deliv- 
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ered to his farm, the cows did not have any eartags, backtags or 
any other means of identification. Likewise, they were not accom- 
panied by an official certificate, brand release, or breed association 
certificate (CX-77, 78). 

Mr. George Crowell, Compliance Officer, Animal and Plant 
Health Inspection Service, USDA, obtained copies of four checks 
from Mr. Hugh Hagel. The first, check no. 9554, dated August 2, 
1983, was issued to Jim Grady in the amount of $11,937.00. Mr. 
Hagel had noted on the copy of the check that it was for 23 pairs at 
$515.00 per pair plus a charge of $4.00 for worming each pair. The 
second, check no. 9555, dated August 2, 1983, was issued to Les 
Brown in the amount of $150.00 in payment of trucking charges for 
the transportation of these cattle. The third, check no. 9604, dated 
August 16, 1988, was issued by Jane E. Hagel, Mr. Hagel’s wife, to 
Jim Grady in the amount of $12,850.00. Mr. Hagel’s notation on 
the copy of the check shows that this amount was for 25 cow/calf 
pairs at $514.00 per pair. The amount of the check also included a 
$4.00 worming charge per pair. The fourth, check no. 9605, dated 
August 16, 1983 in the amount of $150.00 was issued to Les Brown 
in payment of trucking charges for the transportation of these 
cattle (CX-39; Tr. 356-358). 

Testimony and affidavits of record show that on two separate 
dates, August 2, 1983, and August 16, 1983, a total of 48 cow/calf 
pairs were transported from the Grady farm, Dunlap, Iowa to the 
farm of Mr. Hagel, Egan, South Dakota, an interstate movement. 
On the first date, Mr. Hagel received 23 cow/calf pairs and on the 
second date he received 25 cow/calf pairs. All 48 cow/calf pairs 
were purchased from Jim Grady, who was also responsible for their 
movement on both dates. The only document accompanying each 
load was an invoice for the cost of these cattle. Testimony of Mr. 
Wulf, who was present upon the opening of his sealed envelope, 
and by Mr. Hagel whose affidavit shows that no health papers or 
other documents listing or identifying the cows were found in the 
sealed envelopes presented to him by the drivers. The envelopes 
only contained invoices showing the price of the cattle delivered to 
him. On each occasion a check was issued to Jim Grady, the owner 
of the cattle, in payment for the delivered cattle. See General Find- 
ings 2 and 3, supra. 

The affidavits of Mr. Brown and Mr. Hagel, together with the 
testimony of Mr. Wulf are substantial evidence upon which to find 
the violations as alleged. Mr. Hagel’s affidavit is further corrobo- 
rated by the checks issued in payment to Jim Grady for the cattle. 
As stated in other findings, supra, such affidavits are admissible as 
relevant and material in this administrative proceeding. 
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Therefore, it must be found that on August 2, 1983, and August 
16, 1988, James Grady moved, or caused to be moved, 23 postpar- 
turient cows and 25 postparturient cows, respectively, from Dunlap, 
Iowa to Flandreau, South Dakota in violation of §§71.18 and 
78.9(b)\(3)Gi) of Title 9, Code of Federal Regulations, in that the cows 
were not individually identified with U.S. Department of Agricul- 
ture backtags or other approved identification and were not accom- 
panied by a certificate, as required. 


XIV-XV-XVI 


In his affidavit, Mr. Jerry Christensen, Secretary/Treasurer and 
Dispatcher, Speedway Transportation, Inc., Holdredge, Nebraska, 
stated that his company records show that on August 8, 1983 one of 
his trucks driven by David Johnson, Holdredge, Nebraska, trans- 
ported cows and calves from Dunlap, Iowa to St. Paul, Nebraska. 
His records further show that Jim Grady was the shipper and 
owner of the cattle and that Mr. Harold Niemoth, Route 2, Grand 
Island, Nebraska, was the consignee. It is the policy of Mr. Chris- 
tensen’s company to have drivers request health certificates for the 
cattle they haul. However, he did not know if a health certificate 
was provided to accompany these cattle (CX-23; Tr. 155-156). 

Mr. Daniel L. Johnson, Holdredge, Nebraska, is a truck driver 
employed by Speedway Transportation, Inc., supra. On August 8, 
1983, he loaded about 35 cow/calf pairs at a farm southwest of 
Dunlap, Iowa. He could not recall the names of the men at the 
farm. He inquired about the necessary health papers to accompany 
the cattle, but he could not recall what he was told about them. He 
does know that he was not given any health papers. He could not 
recall the name of the consignee; however, he did deliver the cattle 
to the St. Paul Veterinary Clinic at St. Paul, Nebraska on that 
same date (CX-1; Tr. 31-33). 

Dr. Lyle Rasmussen practices veterinary medicine at the St. Paul 
Veterinary Clinic, St. Paul, Nebraska (Clinic). He testified his 
records show that on August 8, 1983, he received a shipment of 
cattle at his Clinic which were owned by Mr. Harold Niemoth, 
Grand Island, Nebraska. The cattle, which were unloaded from a 
Speedway truck, consisted of 39 cows with calves, and were of vari- 
ous mixed breeds. Since he was aware that they had been shipped 
from another state, he asked the Speedway driver for the health 
certificate which should accompany such a shipment. He was ad- 
vised by the driver that he did not have one. Dr. Rasmussen testi- 
fied that the purpose of the stop-off was to brand, worm, dip and 
give shots to the cattle. This service was done at the request and 
expense of Mr. Niemoth. After the process was completed the 
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cattle were shipped to Mr. Niemoth at Grand Island, Nebraska. Dr. 
Rasmussen’s records also show that at a later date, January 24, 
1984, he went to the Niemoth farm where he bled and tested these 
cattle for brucellosis. It was his opinion that these were the same 
cow/calves he had examined on August 8, 1983, because they were 
the same breed mixture and of the same age range as those he had 
previously tested. His records also show that they were beef cattle 
imported into the State of Nebraska and that they ranged in age 
from three to twelve years. Metal eartags were also inserted be- 
cause the cows were not carrying eartags when bled (CX-2, 3; Tr. 
35-44). 

Mr. Harold Niemoth owns a farm near Grand Island, Nebraska. 
In his affidavit he stated he purchased 39 cow/calf pairs, all over 
two years of age, from Jim Grady, Dunlap, Iowa. When they were 
delivered on August 8, 1983, they were not accompanied by a 
health certificate, brand certificate or any other document showing 
individual identification. Further, they had no metal eartags, or 
USDA backtags. A check obtained from Mr. Niemoth, No. 5883, 
dated August 7, 1983, shows that he issued it to Jim Grady in the 
amount of $20,475.00 in payment for 39 cow/calf pairs. This check 
was endorsed by Jim Grady (CX-28, 29; Tr. 165-166). 

The discrepancy, if it can be considered one, between the “about 
35 cow/calf pairs” recited by Mr. Johnson, supra, and the 39 cow/ 
calf pairs actually received by Mr. Niemoth is noted and is not per- 
tinent here since Mr. Niemoth has established that 39 cow/calf 
pairs were purchased and received by him. Dr. Rasmussen stated 
that he received at his Clinic 39 cow/calf pairs owned by Mr. Nie- 
moth and which were later shipped to him that same date after 
processing. 

Testimony and documents of record show that Jim Grady sold 39 
cow/calf pairs to Mr. Niemoth, Grand Island, Nebraska. They were 
delivered to the St. Paul Veterinary Clinic, St. Paul, Nebraska for 
treatment, as described above, at the request of Mr. Niemoth. The 
records of Speedway Transportation, Inc., verify this movement. 
However, the record, either through testimony or affidavits, fails to 
show who transported the cattle from the Clinic to Grand Island, 
Nebraska, or who was responsible for this movement. It has been 
shown, however, that the delivery to the Clinic was only a stop-off 
for processing on the way to the Niemoth farm since the cattle 
were received there on the same day after the processing. 

Although the record does not show that James Grady was re- 
sponsible for the movement from the Clinic to Grand Island, Ne- 
braska, it has been shown that James Grady was the owner and 
consignor of the cattle and that he shipped the 39 cow/calf pairs 
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from the Grady farm, Dunlap, Iowa to the Clinic in St. Paul, Ne- 
braska, an interstate movement. It has also been shown that the 
truck driver received no identification papers or health certificate 
to accompany the shipment, although the cows were described by 
Mr. Niemoth as being over two years of age, and listed by Dr. Ras- 
mussen as ranging in age from 3 to 12 years, with the majority 
being 4 years of age and older. I find to be very credible the testi- 
mony of Dr. Rasmussen that the cows he processed on August 8, 
1983, were the same cows he tested for brucellosis at the Niemoth 
farm on January 24, 1984. See General Findings 2 and 3, supra. 

Thus, whether the cattle were delivered directly to Mr. Niemoth 
at Grand Island, Nebraska, or to the Clinic at St. Paul, Nebraska, 
this was still an interstate movement instituted by James Grady, 
and subject to the regulations. Therefore, it is found that on or 
about August 8, 1983, James Grady moved, or caused to be moved 
interstate 39 postparturient cows over two years of age from the 
Grady farm, Dunlap, Iowa to the St. Paul Veterinary Clinic, St. 
Paul, Nebraska, in violation of §§ 71.18 and 78.9(b)(8)(ii) of Title 9, 
Code of Federal Regulations, as the cows were not individually 
identified with U.S. Department of Agriculture backtags or other 
approved identification; were not accompanied by an owner’s state- 
ment or other document, as required; and were not accompanied by 
a certificate, as required. 


X VII-X VIII-XIX 


The records of Mr. Dan Snyder, Sr., who is identified in Finding 
IV, show that his company transported 42 cows and 32 calves from 
the Grady farm, Dunlap, Iowa, to Bill Allemang, Clearwater, Ne- 
braska on August 15, 1983 (CX-4). 

Mr. Les Nelson is the son-in-law of Dan Snyder, Sr., supra. He 
stated in his affidavit that on August 15, 1983, Dan Snyder, Sr., 
sent him to pick up a load of cattle at the Grady farm, Dunlap, 
Iowa. He loaded 32 cow/calf pairs at the Grady farm and approxi- 
mately 4 or 5 cows at a sale barn near Moorehead, Iowa. When he 
asked for health papers to accompany the cattle, he was given a 
sealed envelope and told everthing he needed was in the envelope. 
He delivered the cows to Bill Allemang’s farm near Clearwater, 
Nebraska and gave Mr. Allemang the sealed envelope. When Mr. 
Allemang opened the envelope in Mr. Nelson’s presence, it only 
contained an invoice covering the cost of the cattle (CX-24). 

Mr. William Allemang, Clearwater, Nebraska, is a farmer/ranch- 
er. He stated in his affidavit that on or about August 15, 1983 he 
bought 32 cow/calf pairs from Jim Grady, Dunlap, Iowa. They were 
mixed colored cows, some spotted, some black and some brown, and 
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the cows ranged in age from 2 to 5 years. On the same date, and on 
the basis that Jim Grady would pay the transportation costs in 
shipping these cattle, he purchased an additional 10 cows from Jim 
Grady. These latter were an average of about 4 years old and they 
gave birth to calves a few days after he received them. 

The cattle were delivered to Mr. Allemang’s pasture near Clear- 
water, Nebraska. The truck driver gave him a sealed envelope 
which accompanied the cattle. However, when he opened it, it only 
contained a self-addressed envelope to Jim Grady, an invoice ad- 
dressed to him showing the purchase of “32 mixed pairs” for 
$17,600.00, and the purchase of “10 bred cows” for $4,100.00. A no- 
tation on the invoice stated “make check to Jim Grady.” Jim 
Grady’s telephone numbers were listed as (712) 643-2187 and (712) 
643-5495. (These are the same telephone numbers as are listed in 
CX-32, the advertisement in the Grand Island (Neb.) Daily Inde- 
pendence at page 34. See Findings XX, XXI and XXII). The truck 
driver was present when he opened the envelope. These cattle were 
not accompanied by a health certificate, brand certificate, or any 
other document showing individual identification of the cattle. Mr. 
Allemang did not examine the cows for ear tattoos. 

Mr. Allemang provided a copy of a sight draft, dated August 15, 
1988, made out to Jim Grady in the amount of $21,700.00 in pay- 
ment for the 42 cows and 32 calves. The sight draft was given to 
the truck driver who then forwarded it to Jim Grady. It was later 
endorsed by Jim Grady and cleared the Dunlap Savings Bank, 
Dunlap, Iowa, on August 19, 1983. 

Mr. Allemang stated that he later had the Grady cattle, as well 
as four other cows in the same pasture, examined for brucellosis 
inasmuch as the Grady cattle had come into the state without 
proper blood testing (CX-13, 14, 15; Tr. 93-106, 119). 

It is noted here that the Amended Complaint cites James Grady 
as having moved approximately 40 cows on this date, whereas Mr. 
Allemang acknowledges purchasing 42 cows and 32 calves from 
Jim Grady. The difference is not pertinent here. Mr. Allemang has 
acknowledged receiving and paying for the 42 cows and 32 calves in 
the shipment. 

In his affidavit Richard N. Bruce, D.V.M., Orchard, Nebraska, 
stated that on September 28, 1983, he brucellosis tested 46 head of 
cattle for Mr. William Allemang, Clearwater, Nebraska. He under- 
stood that 42 of the cattle were recently purchased by Mr. Alle- 
mang and shipped into Nebraska without tests 3 or 4 weeks before, 
and the other 4 were cows he had running with them in the pas- 
ture. He noted that the majority of the cows were 6-10 years old, 
and that 4 or 5 of them were 3-4 years old. He further noted that 
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five of the cows had brucellosis vaccination tattoos, that one had an 
Iowa metal eartag, and that another cow had a Nebraska metal 
eartag. Some of the other cows had holes in their ears, indicating 
to him that they had previously been eartagged. He applied metal 
eartags to the 44 head which did not have them. Although Dr. 
Bruce did not mouth each cow, he recorded on his test sheet that 
they were all adult cows (CX-16; Tr. 174). 

The documents of record show that 32 cow/calf pairs from the 
Grady farm, Dunlap, Iowa, and 10 cows from a sale barn at Moore- 
head, Iowa, were transported to the farm of Mr. Allemang, Clear- 
water, Nebraska, an interstate movement. It is clear that Mr. Alle- 
mang paid Jim Grady the amount for all of the cattle he received. 
It is also clear that only a sealed envelope was provided the truck 
driver to accompany the shipment and that when this was opened 
by Mr. Allemang it contained only an invoice listing total numbers 
of cattle and the price to be paid for each group. Added to the in- 
voice was the notation to pay the purchase price to Jim Grady in 
the form of a check. No other identifying documents or health cer- 
tificate accompanied this shipment. The sight draft for the amount 
due in payment of the cattle was made out to Jim Grady, forward- 
ed to him by the truck driver, and endorsed by Jim Grady. It has 
also been shown that these cattle were tested by Dr. Bruce because 
they came into the State of Nebraska without the proper blood 
testing. The test chart of Dr. Bruce noted that these were the cows 
that were delivered to Mr. Allemang approximately 3 to 4 weeks 
previous, that the majority of the cows were of mixed breed and 
between 6 and 10 years of age, that one had an Iowa metal eartag 
while another had a Nebraska metal eartag, and that some had 
holes in their ears indicting that the eartags had been removed. 
See General Findings 2 and 3, supra. As noted in Finding VII, the 
affidavits here are relevant and material and are admissible in ad- 
ministrative proceedings. 

Therefore, it must be found that James Grady moved, or caused 
to be moved interstate, forty-two cows either parturient or postpar- 
turient and over two years of age, from Dunlap and Moorehead, 
Iowa to Clearwater, Nebraska in violation of §§71.18 and 
78.9(b\(3)\ii), Title 9, Code of Federal Regulations, because the cows 
were not individually identified with the U.S. Department of Agri- 
culture backtags or other approved identification, as required; were 
not accompanied by an owner’s statement or other document, as re- 
quired; and were not accompanied by a certificate, as required. 
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XX-XXI-XXII 


Mr. Dan Snyder, Sr., identified in Finding IV, stated that on Sep- 
tember 2, 1983, his son, Danny Snyder, transported 31 cows from 
the Grady farm, Dunlap, Iowa, to the farm of Bob Ondracek, Gree- 
ley, Nebraska. On this trip Danny Snyder was checked for a health 
certificate at the state scales near Freemont, Nebraska. However, 
the sealed envelope given to his son at the Grady farm only con- 
tained a sales invoice and no health certificate. When he discussed 
this with his other drivers, Mr. Dan Snyder, Sr., was told that they 
also only received sealed envelopes to accompany any shipment of 
cattle from the Grady farm, Dunlap, Iowa (CX-4). 

Mr. Danny Snyder, Jr., identified in Finding IV, on or about Sep- 
tember 2, 1983, transported a load of cows for Pat and Jim Grady, 
Dunlap, Iowa, to Greeley, Nebraska. In filling out his Nebraska 
“Permit for Live Stock Transportation,’ No. 20727C, dated Septem- 
ber 2, 1988, he recorded Pat and Jim Grady as the owners and Mr. 
Bob Ondracek, Greeley, Nebraska, as the consignee. Mr. Snyder 
listed the load as “31 heifers” because that is what he was told the 
load contained. However, in his opinion, they were full grown cows. 
As with other loads from the Grady farm, he received a sealed en- 
velope, which he presumed contained the necessary health papers, 
to accompany the cattle. While enroute to Greeley, Nebraska, he 
stopped at the state scales at Freemont, Nebraska, where he was 
asked for the health papers. When he looked in the envelope, the 
only document it contained was a sales invoice covering the price 
of the cows on his truck (CX-6, 7; Tr. 60-68). 

Mr. Bob Ondracek is a farmer residing near Greeley, Nebraska. 
In his affidavit he stated he purchased 31 bred cows from Jim 
Grady, Dunlap, Nebraska, which were delivered to him on Septem- 
ber 2, 1983. These cows were not accompanied by a health certifi- 
cate, brand certificate, or any other document showing individual 
cow identification. Nor did any of the cows carry metal eartags or 
USDA approved backtags. Mr. Ondracek had bangle tags placed on 
these cows for his own identification purposes. He purchased these 
cows through an advertisement he had seen in the Grand Island 
(Neb.) Daily Independent in late August or early September, 1983. 
He responded to the telephone numbers in the advertisement, (712) 
643-2187 and (712) 6438-5495, which resulted in his purchase of the 
31 cows from Jim Grady. The telephone numbers listed in this 
newspaper advertisement are the same telephone numbers as are 
listed for Jim Grady on CX-13, and were later confirmed through 
the telephone company as being listed for Jim Grady and Pat 
Grady (See also Findings XVII-XVIII-XIX) (CX-32; Tr. 375). 
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Mr. Ondracek provided a copy of the invoice which was the only 
document he received from the truck driver upon delivery of these 
31 cows. The invoice was addressed to him and listed the purchase 
price of “31 mixed bred cows’, at $350.00 each for a total cost of 
$10,850.00. Mr. Ondracek made a notation on the invoice that he 
had issued check no. 2424 on September 2, 1983, in the amount of 
$10,850.00. Mr. Ondracek also provided a copy of check no. 2424, 
dated September 2, 1988, which showed that it was issued to Jim 
Grady in the amount of $10,850.00 for “31 cows.” The check was 
endorsed by Jim Grady and was cleared through the Dunlap Sav- 
ings Bank, Dunlap, Iowa (CX-380, 31, 32, 38; Tr. 166-173). 

Mr. Maurice Partridge, identified in Findings II-III, was working 
at the state scales, Fremont, Nebraska, when Mr. Danny Snyder 
stopped there with the load of 31 cows on September 2, 1983. When 
Mr. Snyder was called in by the state scale operator all he had was 
a sealed envelope. When he opened the envelope it only contained 
an invoice. No health papers or other identifying documents were 
found in the envelope. Mr. Partridge looked at about two-thirds of 
the cattle through the slats in the trailer and in his opinion the 
load consisted of cows at least two years of age, and all of them 
appeared to have had at least one or more calves. He could not see 
any metal eartags on the cows. The only identification he could see 
on the cows were yellow bangle tags with numbers on them (Tr. 
174-178). 

An affidavit, dated March 6, 1985, provided by Doug Wurster, 
D.V.M., a partner for the past five years in the Twin Valley Veteri- 
nary Clinic, Dunlap, Iowa, stated that the records of the Clinic 
show no interstate health certificates for movement of cows were 
issued to Jim, Pat, or Wendell Grady in the 10 months prior to No- 
vember 17, 1983. However, the Clinic records did show that six 
intrastate health certificates were issued to the Gradys during this 
time period. Of the cattle he has tested for the Gradys, none have 
had any identification and the eartags had obviously been removed 
from some cows (CX-52; Tr. 270-271). 

Dr. Dan Nielsen, practices veterinary medicine at the St. Paul 
Veterinary Clinic, St. Paul, Nebraska. On September 7, 1983, he 
blood tested 31 cows recently purchased by Mr. Bob Ondracek. It 
was his understanding that Mr. Ondracek had purchased the cows 
in Iowa. When tested, a few of the first cows were mouthed and 
were found to be anywhere from four to six years of age. All 31 
cows seemed to be a fairly uniform age group and he presumed 
that the ones not mouthed were also four to six years of age. For 
this reason, he classified all of the 31 cows on his test sheet as 
adult cows. All of the cows had yellow plastic eartags which had 
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been previously placed on them by Mr. Ondracek. None had any 
official metal eartags. However, each of the cows had holes in their 
ears which were surrounded by scales. This indicated to him that 
they had had eartags but that they had been removed, possibly 
within the previous 2 or 3 weeks prior to the testing. It was his 
opinion that they were not removed by Mr. Ondracek since he did 
not have a restraining chute to hold a cow steady to remove such 
tags. Dr. Nielsen did not examine these cows for ear tattoos, nor 
was he acquainted with registration requirements for any purebred 
breed associations. 

When these 31 cows were blood tested for brucellosis, each was 
identified by attachment of the approved metal eartag. Dr. Niel- 
sen’s records show that these cows were identified with metal ear- 
tags, numbers 47AVJ 4748 through 47AJV 4778, that he considered 
all of them to be adult cows, i.e, all over 2 years of age, and cross- 
bred. All tested negative for brucellosis. Dr. Nielsen’s records also 
show that Jim Grady, Dunlap, Iowa, paid for the 31 cows tested on 
September 7, 1983, and that he billed Jim Grady because Mr. On- 
dracek advised him that the owner of the cattle had agreed to pay 
for the testing. A receipt, no. 36025, acknowledging payment of 
$77.00, was issued by the Clinic to Jim Grady, owner, Dunlap, 
Iowa, for the testing of 31 cows for “blood test on Bob Ondracek 
cows.” 

Dr. Nielsen acknowledged that it was possible for a female cow 
to give birth at 16 months of age. However, it was his experience 
that owners of purebred cows would let them mature to 2 or 3 
years before they would breed them. He would consider the general 
norm to be that a cow would birth a calf at two years of age (CX- 
62, 63, 64; Tr. 315-334). 

The record, through testimony and documents, shows that 31 
cows were transported from the Grady farm, Dunlap, Iowa to the 
farm of Mr. Bob Ondracek near Greeley, Nebraska, an interstate 
movement. Although the truck driver, Danny Snyder, was told by 
the Gradys that these cows were “heifers”, and listed them as such 
on his Permit, it was his opinion that they were adult cows. Mr. 
Maurcie Partridge, Compliance Officer, U.S. Department of Agri- 
culture, viewed about two-thirds of these cows at the Freemont, Ne- 
braska State scales and believed them to be at least two years of 
age. 

Dr. Nielsen blood tested the 31 cows and mouth examined the 
first few which he found to be 4 to 6 years of age. It was his opin- 
ion the others were of the same age group. He also noted that all of 
the cows had holes in their ears which were scaled, indicating to 
him that eartags had been removed 2 to 3 weeks before the testing 
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date. His bill for the testing was issued to, and paid by, Jim Grady 
who was listed as the owner of the cattle and responsible for the 
testing. 

It is also apparent from the record that the only document pro- 
vided the driver to accompany these cattle was an invoice listing 
the total number of cattle and the price. No identification papers 
or health certificate was provided him, nor were they provided Mr. 
Ondracek. See General Findings 2 and 3, supra. The bangle tags 
placed on these cows by Mr. Ondracek do not meet the identifying 
requirements of the regulations. Additionally, the amount due on 
the cattle was paid to Jim Grady, who acknowledged this payment 
by endorsement of the check. These facts are not rebutted in this 
record. 

It is noted here, however, that both Patrick and James Grady are 
cited as dual violators under these counts. The only evidence of 
record to show that Patrick Grady was involved in this movement 
is the affidavit and testimony of Danny Snyder, the truck driver, 
who listed them as owners on his Permit. It is evident from the 
record that on several occasions both Patrick and James Grady 
were noted as having aided in loading cattle from the Grady farm. 
However, here the evidence is clear that James Grady alone negoti- 
ated with Mr. Ondracek for the purchase of the cattle, received 
payment for the cattle involved, and paid for the blood testing of 
the cattle. Therefore, I find that James Grady alone was responsi- 
ble for this movement, and dismiss Patrick Grady as a party to 
these counts. 

Therefore, it must be found that James Grady moved or caused 
to be moved interstate 31 cows, which were over two years of age, 
from Dunlap, Iowa, to Greeley, Nebraska, in violation of §§ 71.18 
and 78.9(b)(3)(ii) of Title 9, Code of Federal Regulations, because the 
cows were not individually identified with the U.S. Department of 
Agriculture backtags or other approved identification; were not ac- 
companied by an owner’s statement or other document listing indi- 
vidual identification; and were not accompanied by a certificate, as 
required. 


XXITI-XXIV 


Mr. Leslie Dean Brown, identified in Finding VII, stated in his 
affidavit that his company records show on September 2, 1983, a 
load of cattle was picked up by one of his trucks at the Grady farm, 
Dunlap, Iowa, that 28 head were delivered to Harrisburg, South 
Dakota and the “rest of load” was delivered to (sic) “Klein, Del 
Rapids, South Dakota.” As with previous loads picked up at the 
Grady farm, Dunlap, Iowa, the cattle were mostly cow/calf pairs. 
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Jim Grady ordered the movement of this load, and the only papers 
provided to accompany the cattle were invoices showing the cost of 
the cattle. No health certificates, or other identifying documents, 
were provided him or his drivers to accompany the interstate 
movement of the cattle (CX-22; Tr. 264-266). 

In several affidavits provided by William J. Klein, Dell Rapids, 
South Dakota, he stated that on or about September 2, 1983, Jim 
Grady had 35 cow/calf pairs transported from Dunlap, Iowa to his 
farm in Dell Rapids, South Dakota. Mr. Klein noted that when un- 
loaded, one of the cows was not the mother of the calf at her side. 
These cows were not accompanied by identification tags, backtags, 
eartags, breed registration papers, or any official health certificate. 
Before he had these cows tested, he sold nine of the cows for 
slaughter. Mr. Klein provided a copy of a check, no. 2830, issued by 
his wife on September 2, 1983, to Jim Grady in the amount of 
$16,625, in payment for the purchase of the 35 cow/calf pairs. This 
check was endorsed by Jim Grady. Mr. Klein provided a copy of a 
second check, no. 2831, also issued by his wife on September 2, 
1983, to Les Brown in the amount of $175.00 in payment for truck- 
ing charges (CX-79, 80, 81, 82; Tr. 361-363). 

Dr. Don M. Oolman, Jasper, Minnesota, a practicing veterinarian 
for thirty years, stated in his affidavit that on October 28, 1983, he 
tested 26 cows for Wiliam Klein, Dell Rapids, South Dakota. It was 
his professional opinion that all of the cows were over two years 
old. He further noted that he inserted eartags in each of the cows 
because they did not have official eartags. He listed all 26 as adult 
beef cows on his brucellosis test record, a copy of which was subse- 
quently obtained from the South Dakota Livestock Sanitary Board 
(CX-83, 84; Tr. 361-363). 

The documents of record show that 35 cow/calf pairs were trans- 
ported from the Grady farm, Dunlap, Iowa, to the farm of Mr. Wil- 
liam Klein, Dell Rapids, South Dakota, an interstate movement. 
Further, that these cattle were not accompanied by any identifying 
documents or health certificate. Dr. Oolman noted, after testing 
the remaining 26 cows and based upon his years of experience in 
treating and testing cattle, that all of the cows were adult cows 
over two years of age. See General Findings 2 and 3, supra. Negoti- 
ations for the purchase of the cattle were conducted with Jim 
Grady, and the check for payment of the 35 cow/calf pairs was 
issued to, and endorsed by, Jim Grady. These facts are not rebutted 
in this record. 

As was noted in Finding VII, the affidavits here comprise rele- 
vant and material evidence and are admissible in administrative 
proceedings. They provide substantial evidence to prove the viola- 
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tions alleged. Therefore, it must be found that James Grady moved 
or caused to be moved interstate 35 postparturient cows over two 
years of age from Dunlap, Iowa, to Dell Rapids, South Dakota, in 
violation of §§ 71.18 and 78.9(b)\(3)(Gi) of Title 9, Code of Federal Reg- 
ulations, because the cows were not individually identified with 
U.S. Department of Agriculture backtags or other approved identi- 
fication; and were not accompanied by a certificate as required. 


XXV 


Mr. Dick Holmes is a truck driver for Sioux City Motor Express, 
Inc., Sioux City, Iowa. In his affidavit, he stated that on or about 
September 3, 1983, he was ordered by his dispatcher to pick up a 
load of cattle for Jim Grady at the Mid-America Stockyards, Bris- 
tow, Oklahoma. When he met Jim Grady at the Mid-American 
Stockyards, he told Mr. Holmes to proceed to a farm near Afton, 
Oklahoma, which he believed was the Dick Todd farm, and pick up 
a load of cattle. He believed it was the Todd brothers who helped 
him load 40 cows and 40 calves at the farm. He asked for the 
health papers when the loading was completed and was advised by 
the Todds that he didn’t need any. When Mr. Holmes insisted on 
them they called Jim Grady at the Mid-America Stockyards, Bris- 
tow, Oklahoma. Mr. Holmes talked to Jim Grady of the need for 
health papers or other documents to accompany the cattle to Iowa. 
After Mr. Holmes again insisted on documents to accompany the 
cattle, Jim Grady impolitely ordered Mr. Holmes to get in his truck 
and go. Mr. Holmes then transported the 40 cows and calves to the 
Grady farm, Dunlap, Iowa, without any health certificate. Jim 
Grady’s brother helped him unload the cattle (CX-53; Tr. 272-273). 

Mr. Richard A. Gunderson, Compliance Officer, USDA, obtained 
a copy of a Sioux City Motor Express, Inc., bill of lading, no. 11781, 
dated September 3, 1983, from Mr. Holmes which showed that 40 
cows and 40 calves were transported from the farm of Richard 
Todd, Jr., Vinito, Oklahoma to the consignee, Pat Grady, Dunlap, 
Iowa. Mr. Pat Grady signed the invoice when they were delivered 
(CX-54; Tr. 274-275). 

Ms. Barbara Pearman, Supervisor, Records Section, Oklahoma 
Department of Agriculture, Oklahoma City, Oklahoma, provided an 
affidavit in which she stated that a search of the export files of 
that Department failed to show any documents issued to Jim or 
James Grady for cattle consigned from Mid-America L/S Auction, 
Bristow, Oklahoma, to Dunlap, Iowa (CX-1) nor was a destination 
copy of any export certificate received by the Iowa Department of 
Agriculture. See General Finding No. 3. 
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The affidavits of record show that 40 cows and 40 calves were 
transported from the Todd Brothers farm at Vinito, Oklahoma to 
the Grady farm, Dunlap, Iowa, an interstate shipment. It is appar- 
ent that although Mr. Todd is listed as the shipper, that the cattle 
were purchased by Jim Grady, and that he ordered their interstate 
movement. It is also apparent that “40 cows and 40 calves” were 
moved in this interstate shipment. However, the only indication 
that the 40 cows being transported may have been covered by the 
cited regulations was the request by Mr. Holmes for the health 
papers. This request alone is not sufficient to sustain the allega- 
tions here. Nor, is there any connective evidence to show the age of 
the cows, or whether they were “cow/calf pairs.” The evidence only 
shows “40 cows and 40 calves” were transported. Since neither is 
shown, this allegation must be dismissed. 


XX VI-XX VII 


Mr. Melvin Snyder, Ansley, Nebraska, is the son of Mr. Dan 
Snyder, Sr., identified in Finding No. IV. Somewhere around the 
first of September, 1983, he received a call from Pat Grady, who 
wanted a load of cows transported to Avon, South Dakota. When 
Mr. Snyder advised Pat Grady that the cows would have to be bru- 
cellosis tested and have health papers to accompany them, Pat 
Grady became abusive and stated that the cows could be tested at 
destination. Pat Grady also stated that he would pay any fine if 
Mr. Snyder transported the cows. When Mr. Snyder refused to 
transport the cows without a health certificate, Pat Grady advised 
him he would get someone else to transport the cattle (CX-12; Tr. 
87-91). 

Mr. Bobby Lee Olsen, Avon, South Dakota, provided an affidavit 
in which he stated that he only transported one load of cattle for 
the Grady farm, Dunlap, Iowa, and that was to the Adolph Krcil 
farm near Avon, South Dakota. The load consisted of 29 cow/calf 
pairs; however, he was not given any health papers or certificates 
to accompany these cattle (CX-87; Tr. 366-367). 

In his affidavit, Mr. Allen Krcil, Crooks, South Dakota, stated 
that on September 8, 1983, he purchased 29 cow/calf pairs from 
Jim Grady, Dunlap, Iowa. Jim Grady arranged for the transporta- 
tion of these cattle which were delivered to Mr. Krcil’s father’s 
farm at Avon, South Dakota. The cows were not accompanied by 
any health certificates, nor did they have metal eartags or back- 
tags (CX-85; Tr. 364-365). Mr. Krcil provided a copy of his check, 
no. 1534, dated September 8, 1983. This check was issued by Mr. 
Krcil to Jim Grady in the amount of $15,700.00 and was in pay- 
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ment of 29 cow/calf pairs. The check was endorsed by Jim Grady 
(CX-85; Tr. 365). 

A copy of a Brucellosis Test Record, obtained from the South 
Dakota State Livestock Sanitary Board, shows that on October 30, 
1983, Mr. Allen Krcil had 56 cows, described on the Test Record as 
adult, tested for brucellosis by Dr. David A. Barz, Parkston, South 
Dakota. At the time of the testing, a metal eartag was placed on 
each cow in numerical order (46INL2601-46INL2656). If there had 
been eartags on these cows, the record would have listed them and 
the numerical sequence would have been broken. The state veteri- 
narian called Dr. Barz and was assured the cows did not have any 
previous metal eartags. Those designated in the extreme right 
column on the test record with the letter ‘“H” were cows which Mr. 
Krcil already had on his farm, while those designated with the 
letter “P” were those purchased from Jim Grady, Dunlap, Iowa 
(CX-88; Tr. 367-371, 381). 

Documents of record show that 29 cow/calf pairs were transport- 
ed from the Grady farm, Dunlap, Iowa, to the farm of Mr. Allen 
Krcil’s father near Avon, South Dakota, an interstate movement. 
The record further shows that the truck driver, Mr. Olsen, was not 
provided with any health papers to accompany this shipment of 
cattle, nor was any health certificate ever provided Mr. Krcil. It 
was noted by Mr. Krcil that the cows did not have any metal ear- 
tags, or backtags, when they were delivered at Avon, South 
Dakota. Because a health certificate was not provided, Mr. Krcil 
found it necessary to have these cows, along with others, brucello- 
sis tested at a later date. At the time of the testing, Dr. Barz found 
it necessary to place eartags on these cows because none were 
present when received by Mr. Krcil or when tested by him for bru- 
cellosis. There is no question as to ownership of the cow/calf pairs, 
since Mr. Krcil stated they were purchased from Jim Grady, and a 
check for the purchase price was issued to Jim Grady and endorsed 
by him. These facts are not rebutted in this record. See General 
Findings 2 and 3, supra. As noted in Finding VII, the affidavits 
here are relevant and material and are admissible in this adminis- 
trative proceeding. 

Thus, it must be found that James Grady moved, or caused to be 
moved interstate, 29 postparturient cows from the Grady farm, 
Dunlap, Iowa, to Avon, South Dakota, in violation of §§ 71.18 and 
78.9(b\(3)Gi) of Title 9, Code of Federal Regulations, because the 
cows were not individually identified with U.S. Department of Ag- 
riculture backtags or other appropriate identification, and were not 
accompanied by a certificate, as required. 
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XXVIII 


The records of Mr. Leslie Dean Brown, who is identified in Find- 
ing No. VII, show that on September 16, 1985, he transported a 
load of cattle from the Grady farm, Dunlap, Iowa to “Kroupa, Kim- 
ball, South Dakota.” As with previous loads transported from the 
Grady farm, the cattle transported were mostly cow/calf pairs, and 
the movement was ordered by Jim Grady (CX-22). 

In an affidavit provided by Mr. Alan Kroupa, Kimball, South 
Dakota, he stated that in September, 1983, he received a load of 
cow/calf pairs from Iowa. The load was accompanied with a certifi- 
cate listing Jim Grady as the seller and the Olsen Cattle Co., Mer- 
rill, Iowa, as the purchaser. To the best of his knowledge, all of the 
cows had silver metal tags (CX-89; Tr. 371-372). 

Mr. Kroupa provided an Intrastate Health Certificate issued by 
the Iowa Department of Agriculture, Division of Animal Industry, 
on September 15, 1983. The Certificate carried a caution ‘Not 
Valid for Interstate shipment.” It listed Jim Grady as the seller, 
and reflected the testing of 40 cows for brucellosis. The test for all 
was negative. The purchaser was listed as the Olsen Cattle Co., 
Merrill, Iowa. Mr. Kroupa certified on a copy of this certificate, 
that it had accompanied the cattle he purchased from Jim Grady. 
See General Findings, Nos. 2 and 3, supra. (CX-90; Tr. 372-373). 

Mr. George Crowell, Compliance Officer, USDA, identified in 
Findings XII-XIII, testified that Mr. Arlo Olsen, Kimball, South 
Dakota, had been the order buyer or middleman who arranged the 
sale of these cattle between Mr. Kroupa and Jim Grady. Mr. 
Kroupa paid Mr. Olsen for these cattle. Mr. Crowell admitted that 
there was a possibility these cattle were sold to the Olsen Cattle 
Company, Merrill, Iowa, and that they were later sold and shipped 
by that company to Mr. Kroupa in Kimball, South Dakota. Howev- 
er, he doubted that this was the case since the records of Mr. Leslie 
Brown show that the cattle were to be transported from the Grady 
farm, Dunlap, Iowa to Mr. Kroupa at Kimball, South Dakota (CX- 
22; Tr. 373-374, 376-378). 

From the records and affidavit of Mr. Les Brown, it is clear that 
the shipment of cattle was cow/calf pairs, and that they were 
transported from the Grady farm, Dunlap, Iowa, to Mr. Kroupa, 
Kimball, South Dakota, on September 16, 1983. This was an inter- 
state movement which was ordered by Jim Grady. Mr. Brown’s 
records also negate any inference that there was a stop-off at the 
Olsen Cattle Co., Merrill, Iowa, or that the cattle were reshipped 
from that company to Kimball, South Dakota. Mr. Kroupa also at- 
tests to the fact that the shipment consisted of cow/calf pairs. Fur- 
ther, that only the Iowa Intrastate Health Certificate, listing the 40 
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cows, accompanied the shipment and was presented to him when 
they were delivered in Kimball, South Dakota. The Certificate also 
shows Jim Grady as the seller of these cattle. These unrebutted 
facts buttress the testimony of Mr. Crowell who stated that Mr. 
Arlo Olsen had only been the middleman in the transaction be- 
tween Jim Grady and Mr. Kroupa, and that the cattle were deliv- 
ered directly from the Grady farm to Mr. Kroupa at Kimball, 
South Dakota. See General Findings 2 and 3, supra. It is also noted 
that the Iowa Intrastate Health Certificate contains the caution 
“Not Valid for Interstate shipment.” Additionally, the information 
required by an interstate certificate, as described in §78.1(n), is 
more detailed than that required on the Iowa Intrastate Health 
Certificate (Tr. 13). Hence, the Iowa Intrastate Certificate does not 
meet the requirements of the regulations nor achieve their pur- 
pose. As noted in Finding VII, the affidavits are relevant and mate- 
rial and such responsible and probative hearsay evidence is admis- 
sible in administrative proceedings. 

Therefore, it must be found that James Grady moved, or caused 
to be moved interstate, 40 postparturient cows from the Grady 
farm, Dunlap, Iowa, to Kimball, South Dakota, in violation of 
§ 78.9(b\(3)Gi) of Title 9, Code of Federal Regulations, because the 


cows were not accompanied by a certificate, as required. 


XXIX 


Mr. Leon Krueger, Emerson, Nebraska, is a truck driver for the 
Sioux City Motor Express, Inc., Sioux City, Iowa. On or about Sep- 
tember 17, 1983, his dispatcher requested him to pick up a load of 
cattle for Jim Grady at the Sale Barn, Bristow, Oklahoma. He ar- 
rived at the Sale Barn about 7:00 p.m. on that Saturday night, Sep- 
tember 17, 1983, and at about 2:00 a.m. Sunday morning Jim Grady 
helped him load about 20 cow/calf pairs, several other calves and 
some yearling steers. A cow/calf pair is a cow with her calf. Jim 
Grady knew which pens from which to take the cattle. Jim Grady 
accompanied him on the trip. He had a briefcase which Mr. 
Krueger assumed contained the health papers; however, Mr. 
Krueger never saw any health papers. When he asked about the 
health papers, Jim Grady told him he had all the papers they 
needed. 

They arrived at the Grady farm, Dunlap, Iowa, at about noon on 
Sunday, at which time Jim Grady’s father helped in unloading the 
cattle. The cow/calf pairs were put in a separate pen while the 
yearlings were run through a restraining chute where all Sale 
Barn backtags and eartags were removed. The yearlings were then 
loaded back on his truck and he transported them to the Moore- 
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head Sale Barn, Moorehead, Iowa. The cow/calf pairs remained at 
the Grady farm. It was his opinion that the cattle were mixed 
breeds. Mr. Krueger made no effort to determine how old the cattle 
were. 

Mr. Krueger provided a copy of a Sioux City Motor Express, Inc., 
invoice, no. 11825, dated September 18, 1983, which he filled out 
and which showed that he transported 70 cattle from the Bristow 
Sale Barn, Bristow, Oklahoma, to the Grady farm, Dunlap, Iowa. 
Jim Grady signed this invoice as the consignee (CX-34, 35; Tr. 204- 
ZiT): 

Mrs. Barbara Pearman, identified in Finding No. XXV, could 
find no record which showed there were any documents issued by 
the State of Oklahoma to Jim or James Grady for cattle consigned 
from Bristow, Oklahoma, to Dunlap, Iowa. See also General Find- 
ing No. 3. The record shows that 20 cow/calf pairs were transport- 
ed from Bristow, Oklahoma to the Grady farm, Dunlap, Iowa, an 
‘interstate movement, and that Jim Grady ordered this movement. 
Further, that the records of the Oklahoma and Iowa Departments 
of Agriculture failed to show any documents issued to James Grady 
for the interstate transportation of the 20 cow/calf pairs. 

Therefore, it must be found that James Grady moved, or caused 
to be moved interstate, 20 postparturient cows from Bristow, Okla- 
homa, to the Grady farm, Dunlap, Iowa, in violation of 
§ 78.9(c)(3)(ii), because the cows were not accompanied by a certifi- 
cate, as required. 


XXX-XXXI 


Mr. Robert Smith, Woodbine, Iowa, is a trucker who normally 
transports livestock and grain locally. He stated in his affidavit 
that on November 28, 1983, he was asked by another local trucker 
to haul a load of cattle for Jim Grady, Dunlap, Iowa. Jim Grady 
helped him load 16 or 17 cows from the Grady farm which he deliv- 
ered to the Leonard Gramlich farm, Gretna, Nebraska. Although 
Jim Grady gave him directions to the consignee’s farm, he did not 
give him any health papers or other documents to accompany the 
cattle. He could not recall whether Jim Grady or Pat Grady was 
the owner of the cattle. Jim Grady told him to bill Pat Grady for 
the transportation of the cattle (CX-55; Tr. 275-277). 

Mr. Leonard Gramlich is a farmer/rancher and is President of 
Black Hills Farms, Inc., Gretna, Nebraska. While attending a 
cattle auction in Omaha, Nebraska, he talked with Mike Guilfoyle, 
owner of the Corn Belt Livestock Company, Omaha, Nebraska 
(Corn Belt), which is a livestock commission company, and advised 
him that he was interested in purchasing some cows. He was later 
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called by Mr. Guilfoyle and told that such cows as he was interest- 
ed in were available at the Grady farm, Dunlap, Iowa. Mr. Guil- 
foyle gave him the price being asked for the cows but left it up to 
Mr. Gramlich to make his own deal. 

On November 26, 1983, Mr. Gramlich went to the Grady farm 
which was about 3 miles south of Dunlap, Iowa. There were three 
men there; however, he negotiated with the younger man who ap- 
peared to be approximately 30 years of age and told him he was 
one of the Grady sons. However, Mr. Gramlich couldn’t identify 
him if he saw him. The cows which were being offered for sale 
were represented to Mr. Gramlich as being home raised cows, four 
years or older. He believed the latter to be true because they did 
not appear to have metal eartags. He purchased 16 cows at the 
price quoted, which included delivery to his farm and for the 
Gradys to obtain the necessary health papers to accompany the 
cows. These were predominantly black cows. The Gradys made ar- 
rangements for the transportation of the cows and told him they 
would take care of the necessary health papers. 

When delivery of the 16 cows was made to Mr. Gramlich’s farm 
at Gretna, Nebraska, on November 29, 1983, Mr. Gramlich asked 
the truck driver for the health papers and was told that they 


would be sent to him. No health papers accompanied the 16 cows 
and although Mr. Gramlich has called Corn State about the health 
papers, he has never received them. Additionally, he later deter- 
mined the majority of the cows had eartags. In response to an in- 
voice received from Corn Belt, check no. 1418 dated November 30, 
1983, in the amount of $6,207.20, was issued by Mr. Gramlich to 
Corn Belt. A notation on the check showed that the amount of 


$6,160.00 was in payment for “Grady, 16 bred cows, Dunlap,” and 
that the amount of $47.20 was paid as a commission to Corn Belt 
(CX-92, 93; Tr. 411-428). 

It is clear from the record that Mr. Gramlich purchased 16 cows, 
four years or older, from the Grady farm, Dunlap, Iowa, and that 
they were transported to his farm at Gretna, Nebraska, an inter- 
state movement. It is also clear that Corn Belt was the middleman 
in the transaction since it billed Mr. Gramlich and was paid for the 
cattle but only received a commission for its part in the transac- 
tion. There is no evidence in this record which shows that the pur- 
chase price was paid to a specific Grady. 

In both his affidavit and testimony Mr. Gramlich recounts that 
the cows were purchased at the Grady farm, and that the Grady 
son whom he dealt with was approximately 30 years of age. Howev- 
er, he stated that he could not identify this man if he saw him. In 
this regard, official notice is taken of the fact that there are at 
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least two Grady sons, James and Patrick, and that James Grady 
sat at his counsel’s table during Mr. Gramlich’s testimony. Mr. 
Gramlich did not point out James Grady as the person with whom 
he negotiated the purchase of the cattle. Further, the record does 
not contain any evidence showing the ages of James or Patrick 
Grady. Nor does Mr. Gramlich’s affidavit, or the remainder of his 
testimony, identify a specific Grady with whom he negotiated. 

However, I find that the statement of Mr. Smith is sufficient to 
support a finding that James Grady was the movant for this inter- 
state shipment, i.e., that James Grady not only helped him load the 
cattle but gave him directions as to how to reach his destination. 
Although the remainder of the testimony of Mr. Gramlich is too 
nebulous to identify any specific Grady, let alone James Grady as 
the owner of these cattle for this movement, ownership of the 
cattle is not a necessary ingredient to a violation of these regula- 
tions. Section 78.1(m) defines “moved” as “. . . shipped, transport- 
ed, or otherwise moved or delivered or received for movement.” 

Therefore, it must be found that James Grady moved, or caused 
to be moved interstate, sixteen cows, which were over two years of 
age, from the Grady farm, Dunlap, Iowa, to Gretna, Nebraska, in 
violation of §§ 71.18 and 78.9(b\(3)(ii) of Title 9, Code of Federal Reg- 
ulations, because the cows were not accompanied by an owner’s 
statement or other document listing individual identification; and 
were not accompanied by a certificate, as required. 


XXXII 


Mr. Lawrence Wayne Hunter is the owner of Wayne Hunter, 
Inc., Jordan, Montana, which is a trucking company. In his affida- 
vit, he stated that on or about December 3, 1983, he received a call 
to send a truck to Hinsdale, Montana, to pick up a load of cattle. 
He was told that the cattle were to be transported for a Mr. Pat 
Grady. He dispatched truck driver, Gary Flint, to Hinsdale, Mon- 
tana, to pick up the cattle (CX-48; Tr. 257-258). 

Mr. Gary Flint, Jordan, Montana, is a truck driver for Wayne 
Hunter, Inc. In his affidavit he stated that on December 3, 1983, he 
was dispatched to Hinsdale, Montana, to pick up a load of 60 cattle 
for a Pat Grady, Dunlap, Iowa. The cows were loaded at Hinsdale, 
Montana, on December 3, 1983. There were several trucks involved 
and Pat Grady was riding in one of the other trucks. The trucks 
stopped at Beach, North Dakota where Pat Grady made a phone 
call after which he decided to send Mr. Flint’s load of cattle to the 
Grady farm, Dunlap, Iowa, instead of some place in Minnesota. The 
60 cows were delivered to the Grady farm, Dunlap, Iowa, at about 
2:00 or 3:00 p.m. on December 4, 1983 (CX-49; Tr. 258-259). 
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Mr. Vernon Zargdrager, South Sioux City, Iowa, is a truck driver 
for Livestock Express, Sioux City, Iowa. On or about December 4, 
1988, his company sent two semi-trailer livestock trucks to Hins- 
dale, Montana, to transport cattle for Pat Grady, Dunlap, Iowa. 
The cattle were picked up at the Hinsdale Stockyards, Hinsdale, 
Montana. Mr. Zargdrager drove one truck and Mr. Kenny Jasper- 
son, Kingsley, lowa, drove the other truck. Pat Grady rode with 
Mr. Zargdrager to and from Hinsdale, Montana. Between the two 
trucks they transported 108 head of cattle to the Grady farm, 
Dunlap, Iowa. A third truck from Montana transported an addi- 
tional 60 head of cattle to the Grady farm. The cattle the two 
trucks picked up were heifers. As far as Mr. Zargdrager knew the 
cattle were owned by Pat Grady because of the way he talked. He 
based this on the fact that the sales barn would not allow the 
cattle to leave without payment and that Pat Grady obtained the 
clearance for the trucks to leave (CX-36; Tr. 212-216). 

Testimony and affidavits of record show that a total of 168 head 
of cattle (3 truckloads), owned by Pat Grady, were transported from 
Hinsdale, Montana, to the Grady farm, Dunlap, Iowa, an interstate 
movement. Mr. Flint, in his affidavit, refers to his truckload as 
“cattle” and “cows”. Mr. Zargdrager refers to the other two truck- 
loads transported by his company as “cattle” or “heifers”. The or- 
dinary definition of a “heifer” is a young cow that has not given 
birth to a calf, and the term “cow” may be applied to any female 
bovine, whether young or old. Further, the term “cattle” is even 
more general, since it includes both cows and bulls. 

This allegation of the amended complaint charges that this ship- 
ment of cattle violated § 78.9(b)(3)ii). This section requires that the 
cattle described therein (2 years of age, or parturient or postpartur- 
ient) must be accompanied by a certificate as defined in § 78.1(n). 
However, the evidence of record fails to show whether such certifi- 
cate was required, since the age of the “cattle”, “cows”, or “heif- 
ers” has not been established. Nor does evidence of record reflect 
that any of these cattle were parturient or postparturient. Thus, a 
principal element of this violation is lacking in this record. I there- 
fore find that complainant has failed to sustain the burden of proof 
of the allegation in this count, and that it must be dismissed. 

Civil Penalty 

The nature and characteristics of brucellosis, its devastating ef- 
fects, as well as the federal/state/cooperation programs to prevent 
the spread and eradication of the disease, have previously been set 
forth. The disease and the potential economic impact upon produc- 
ers, regardless of herd size, has been shown to be a costly experi- 
ence. Because of this the regulations promulgated must be adhered 
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to, and enforced vigorously. Noncompliance with these regulations 
impedes the efforts of federal/state governments to eliminate or 
prevent the further spread of brucellosis in the United States. 

Evidence of record shows that there were previous indiscretions 
on the part of the respondents in the interstate transportation of 
cattle. Both Patrick and James Grady received warnings concern- 
ing the requirements of the regulations and the necessity to comply 
with them. Patrick Grady was contacted by Compliance Officers of 
the United States Department of Agriculture (USDA) on October 
17, 1982, and questioned concerning an interstate movement of 
cattle. He was uncooperative at the time and refused to provide the 
Compliance Officers with requested information on the interstate 
movement of the cattle. He was advised of the regulations and the 
necessity to comply with them. Later he received a warning letter, 
dated November 10, 1982, from the Chief Staff Veterinarian, Vet- 
erinary Services, USDA, for still another interstate movement of 
cattle where proper documents had not accompanied the shipment. 
In that letter he was again advised of the requirements of the regu- 
lation and was offered help on any questions he had concerning the 
interstate movement of cattle (CX-59; Tr. 182-134, 288). 

James Grady was contacted on August 13, 1983, by a USDA Com- 
pliance Officer concerning still another interstate movement of 
cattle. He too was uncooperative. At that time, the regulations and 
their requirements for the interstate movement of cattle was ex- 
plained to him at some length. He was again contacted by USDA 
Compliance Officers on November 17, 1983, at which time a written 
statement of the interview was made. Although James Grady did 
not sign the statement, he acknowledged its contents by reading it 
and initialling a correction he had requested to be made. The state- 
ment reflects that James Grady admitted that he had purchased 
cattle in several eastern states, but had not obtained health certifi- 
cates for their interstate transportation “because the Vets are 
never around when we load the cattle”. He also advised that ear- 
tags and other man-made identification were removed from most of 
the cattle since “people would not buy them if they knew where 
they come from” (CX-21; Tr. 186-139, 151, 262-264). 

The affidavit of Mr. Leslie Brown shows eight shipments of 
mostly cow/calf pairs, the cows being over two years of age, being 
transported from the Mid-America Stockyards, Bristow, Oklahoma, 
to the Grady farm, Dunlap, Iowa, during the period June-August, 
1983. The movement of these cattle was ordered by Jim Grady. Im- 
mediately after the cattle were unloaded at the Grady farm, they 
were put through a restraining chute where all eartags and other 
man-made identification were removed. Mr. Brown witnessed Jim 
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Grady removing eartags from at least 150 cows, while Patrick 
Grady removed any backtags or other identification. Mr. Brown 
even assisted in removing eartags on some of the occasions. James 
Grady told Mr. Brown if he were ever asked where the cows came 
from he was to say that they originated from “a NFO Station in 
southern Kansas” (CX-22, 58). 

When questioned as to a health certificate and eartags for the 
cows delivered to Mr. Mark Crisp on July 31, 1988, Pat Grady ad- 
vised he could not provide a health certificate for the cows Mr. 
Crisp had purchased, and that any eartags the cows may have had 
were removed because Pat Grady did not sell cows with eartags 
(CX-74). 

Dr. Dan Nielsen noted on September 7, 1983, when he examined 
the 31 cows purchased by Mr. Bob Ondracek from Jim Grady that 
none of the cows had metal eartags, but that all of them had 
scabby holes which indicated that eartags had been removed from 
the cows 2 or 3 weeks previous (Tr. 318). 

Mr. Leon Kruger, a driver for the Sioux City Motor Express, 
transported cow/calf pairs for Jim Grady from Bristow, Oklahoma, 
to the Grady farm, Dunlap, Iowa, in September 1983. He stated 
that upon arrival at the Grady farm the yearlings in the shipment 
were put through a restraining chute where the eartags were re- 
moved. The yearlings were later reloaded and transported to the 
Moorehead Sales Barn, Moorehead, Iowa (CX-34). 

Dr. Richard N. Bruce noted upon examination of cows purchased 
in September 1983 by Mr. William Allemang from Jim Grady that 
some of the cows had holes in their ears indicating that they had 
previously been eartagged (CX-17). 

Dr. Doug Wurster has examined cattle for the Gradys for intra- 
state movement on approximately six occasions during the ten 
months previous to November 17, 1983. He noted during these ex- 
aminations that eartags had obviously been removed from some of 
the cows (CX-52). 

The record therefore reflects that over an extensive period of 
time the respondents had been made aware of, and indeed were 
aware of, the regulations and requirements governing the inter- 
state movement of cattle. Nevertheless, on numerous occasions 
throughout the Findings, supra, they deliberately chose to ignore 
them. Indeed, their actions show a pattern of disdain and utter dis- 
regard for the regulations. Such actions denigrate, debase and un- 
dermine the brucellosis eradication program by defeating federal/ 
state efforts to properly trace movements of exposed animals and 
prevent the spread and exposure to non-contaminated cattle. 
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Nor do respondents contentions that the “spirit of the law” was 
complied with since the record fails to disclose any of the cattle 
transported were found to have brucellosis; that it did not make 
any difference whether an intrastate or interstate health certifi- 
cate accompany the shipments; and that they did not intentionally 
violate 9 CFR § 78.9(b\(3)\(ii), have merit. As noted previously, the 
intrastate health certificates lack the detail required by 9 CFR 
78.1(n). One of the purposes of the interstate health certificate is to 
alert officials of a receiving state so that they may determine 
whether such cattle require testing. Further, the intrastate health 
certificate remains in the origin state and is not forwarded to the 
proper destination state since it lacks the correct consignee and 
destination. With regard to “intent”, the record as a whole shows a 
deliberate and wilful pattern of total disregard for the regulations. 
Additionally, “intent” to violate the regulations is not a require- 
ment of the provisions of 21 U.S.C. § 122. 

Finally, it is noted that respondents failed to take the stand and 
testify concerning the alleged violations. A well settled principle 
that has been followed in many proceedings before the Department 
of Agriculture is that failure to testify raises the inference that any 
testimony respondents would have given would have been adverse 
to their positions and that the prima facie case which the com- 
plainant presented here would have been bolstered if they had 
chosen to testify. See In re Apex Meat Company, 44 Agric. Dec. —_— 
(Sept. 5, 1985) (Slip opinion, pages 32-33), and cases and authority 
cited therein. 

Section 122 of Title 21 of the United States Code provides for the 
assessment of a civil penalty “of not more than one thousand dol- 
lars” for each violation of the regulations published pursuant to 
authority granted to the Secretary of Agriculture in §§ 111 and 120 
of Title 21 of the United States Code. 

Sections 111 and 120 of Title 21 of the United States Code au- 
thorizes the Secretary of Agriculture to issue regulations which 
govern the interstate transportation of animals from any place 
where communicable disease exists or where he may have reason 
to believe it exists. The Secretary has issued such regulations gov- 
erning the interstate transportation of cattle, as here pertinent, 9 
CFR §§ 71.18, 78.9(b)(3)(ii) and 79.9 (c)(3)Gi). Each is a separate and 
distinct violation subject to the maximum civil penalty of $1,000. 
The complainant here seeks the maximum civil penalty assessment 
for each proven violation. Severe sanctions for violations of the De- 
partment’s regulations has been an established policy. In re Brax- 
ton Worsley, 33 Agric. Dec. 1547, 1556-71 (1974); see also Jn re 
Donald Hageman, S&H Hogs, Inc., et al., 42 Agric. Dec. 531, 546 
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(1983) and cases cited therein. The evidence of record is void of any 
mitigating or extenuating circumstances which would lessen the 
assessment of the maximum penalty. Rather, the evidence supports 
the requested $1,000 civil penalty for each violation alleged and 
proven as appropriate to accomplish the goals of compliance and 
deterrence of respondents and others simularly situated. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents contend that there is not sufficient evidence to sup- 
port the ALJ’s findings of fact. However, in view of the massive 
amount of evidence supporting the findings of fact, no useful pur- 
pose would be served by responding in detail to respondents’ con- 
tentions.? In addition, notwithstanding the massive evidence intro- 
duced by complainant, respondents failed to testify. Under the set- 
tled principle that has been followed in many proceedings before 
this Department,* and which has been followed in many judicial 


2 Complainant’s Reply to Respondent’s Appeal discusses respondents’ contentions 
in detail. I agree with complainant’s arguments. 


3 F.g., In re Haring Meats and Delicatessen, Inc., 44 Agric. Dec. __— (Oct. 17, 
1985); In re Saylor, 44 Agric. Dec. (Sept. 20, 1985); In re Petty, 43 Agric. Dec. 
___ (Oct. 31, 1984), appeal docketed, No. 3-84-2200-R (N.D. Tex. Dec. 19, 1984); In re 
Jarosz Produce Farms, Inc., 42 Agric. Dec. ___ (Oct. 6, 1983); In re Farrow, 42 Agric. 
Dec. (Sept. 21, 1983), aff'd in part and rev‘ in part, No. 83-2548 (8th Cir. Apr. 
24, 1985) (merits affirmed; suspension reversed); Jn re Mattes Livestock Auction 
Market, Inc., 42 Agric. Dec. 81, 101-02, aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In 
re Stamper, 42 Agric. Dec. 20, 32 n.4 (1983), aff'd, 722 F.2d 1483 (9th Cir. 1984); In re 
De Graaf Dairies, Inc., 41 Agric. Dec. 388, 402-03 (1982), aff'd, No. 82-1157 (D.N.J. 
Jan 24, 1983), aff'd mem., 725 F.2d 667 (3d Cir. 1983); In re King Meat Co., 40 Agric. 
Dec. 1468, 1507 (1981), aff'd, No. CV 81-6485 (C.D. Cal. Oct. 20, 1982), remanded, No. 
CV 81-6485 (C.D. Cal. Mar. 25, 1983) (to consider newly discovered evidence), order 
on remand, 42 Agric. Dec. 726 (1983), aff'd, No. CV 81-6485 (Aug. 11, 1983) (original 
order of Oct. 20, 1982, reinstated nunc pro tunc), aff'd (unpublished), 742 F.2d 1462 
(9th Cir. 1984); In re Great Western Packing Co., 39 Agric. Dec. 1358, 1863-64 (1980), 
aff'd, No. CV 81-0534 (C.D. Cal. Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 1271, 
1276-77 (1979); In re Wilcox, 37 Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. 
Auction Sale, Inc., 37 Agric. Dec. 570, 586-87 (1977), aff'd, 570 F.2d 724 (8th Cir.) (2-1 
decision), cert. denied, 436 U.S. 957 (1978); In re Arab Stock Yard, Inc., 37 Agric. Dec. 
293, 305, aff'd mem., 582 F.2d 39 (5th Cir. 1978); In re Burrus, 36 Agric. Dec. 1668, 
1686-87 (1977), aff'd per curiam, 575 F.2d 1258 (8th Cir. 1978); In re DeJong Packing 
Co., 39 Agric. Dec. 607, 637-38 (1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 decision), 
cert. denied, 449 U.S. 1061 (1980); In re Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In 
re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1558 (1976), aff'd per curiam, 558 
F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Whaley, 35 Agric. Dec. 
1519, 1522 (1976); In re Casca, 34 Agric. Dec. 1917, 1929-30 (1975); In re Worsley, 33 
Agric. Dec. 1547, 1571-72 (1974); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 514 
(1974), aff'd per curiam (unpublished), 510 F.2d 966 (4th Cir. 1975); In re Speight, 33 
Agric. Dec. 280, 300-01 (1974); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 499 
(1972). 
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proceedings,* I infer, as the ALJ did, that their testimony would 
have been adverse to their position here. “It is certainly a maxim 
that all evidence is to be weighed according to the proof which it 
was in the power of one side to have produced and in the power of 
the other to have contradicted.” Lord Mansfield, in Blatch v. 
Archer, Cowp. 66, quoted with approval in Wigmore, Evidence (3d 
ed. 1940), § 285. 

Respondents argue that the ALJ erroneously excluded evidence 
which they contend would show that certain animals not involved 
in this case that tested positive to the brucellosis card test were 
permitted to move in violation of the regulations. That evidence 
was properly excluded. Even if respondents were able to show that 
the regulations were not scrupulously followed in certain particu- 
lar instances where animals should not have been moved under the 
regulations, that would not be a defense to respondents’ failure to 
obtain the required health certificates, and to have the proper doc- 
umentation and identification for their animals. 

The evidence here shows that the maximum civil penalty should 
be assessed against respondents. They had a total disregard for the 
requirements designed to prevent the spread of brucellosis. They ig- 
nored instructions given by regulatory officials and truckers as to 
the need for health certificates. 

The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It 
costs about $150 million a year (Tr. 440). There is no excuse for re- 
spondents’ complete disregard of the regulatory requirements. 

In their appeal, respondents contend that Count XXV of the 
amended complaint should have been dismissed. As complainant 
points out, the ALJ did dismiss Count XXV. Complainant also 
argues that the record supports the allegations of Count XXV of 
the amended complaint, but complainant did not file a cross- 
appeal, and complainant requests that “Respondents’ Appeal Peti- 
tion be dismissed and that the Judicial Officer affirm the Adminis- 


42 Wigmore, Evidence §§ 285-91 (3d ed. 1940); United States v. Di RE, 332 USS. 
581, 593 (1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby 
v. Tallmadge, 160 U.S. 379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export 
Corporation, 588 F.2d 1, 9-10 (2d Cir. 1978); International Union v. NLRB, 455 F.2d 
1357, 1862-70 (D.C. Cir. 1971); Milbank Mut. Ins. Co. v. Wentz, 352 F.2d 592, 597 (8th 
Cir. 1965); Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 F.2d 142, 148-49 (3d Cir. 
1963); Hoffman v. CIR, 298 F.2d 784, 788 (3d Cir. 1962); Illinois Central R.R. Co. v. 
Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins. Co. of 
Hartford, Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 615, 
619 (7th Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 108 
F.2d 253, 256-57 (C.C. P.A. 1939); NLRB v. Remington Rand, Inc., 94 F.2d 862, 867- 
68 (2d Cir.), cert. denied, 304 U.S. 576 (1938). 
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trative Law Judge’s Decision and Order” (Complainant’s Reply at 
20). This further indicates that complainant was not seeking a re- 
versal of the ALJ’s ruling as to Count XXV. 

For the foregoing reasons, the following order should be issued. 


ORDER 


IT IS ORDERED, that 

1. Counts XX, XXI, XXII and XXXII be dismissed as to Patrick J. 
Grady, and that Count XXV be dismissed as to James Grady. 

2. Respondent, James Grady, is assessed a total civil penalty of 
$22,000 for the violations as set forth in the Findings, supra ($1,000 
each—VI, VII, IX, XII, XIII, XIV, XV, XVI, XVII, XVIII, XIX, XX, 
XXI, XXII, XXIII, XXIV, XXVI, XXVII, XXVIII, XXIX, XXX and 
XXXI). 

3. Respondent, Patrick J. Grady, is assessed a total civil penalty 
of $5,000 for the violations set forth in the Findings, supra ($1,000 
each—II, III, IV, X, XI). 

4, Respondent, Rose Mary Grady, is assessed a total civil penalty 
of $2,000 for the violations set forth in the Findings, supra ($1,000 
each—V and VIII). 

5. The above civil penalties shall be payable to the “Treasurer of 


the United States” by certified check or money order, and shall be 
forwarded by each respondent to Thomas E. Bundy, Esq., Office of 
the General Counsel, Room 2422, South Building, United States De- 
partment of Agriculture, Washington, D. C. 20250-1400, within 30 
days after service of this order on such respondent. 


Appendix A 
Pertinent Statute and Regulations 
Title 21, United States Code, § 122 provides that: 


Any person, company, or corporation knowingly violat- 
ing the provisions of this Act or the orders or regulations 
made in pursuance thereof shall be guilty of a misdemean- 
or, and on conviction shall be punished by a fine of not 
less than one hundred dollars nor more than five thousand 
dollars, or by imprisonment not more than one year, or by 
both such fine and imprisonment. Any person, company, 
or corporation violating such provisions, orders, or regula- 
tions may be assessed a civil penalty by the Secretary of 
Agriculture of not more than one thousand dollars. The 
Secretary may issue an order assessing such civil penalty 
only after notice and an opportunity for an agency hearing 
on the record. Such order shall be treated as a final order 
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reviewable under chapter 158 of title 28, United States 
Code [28 U.S.C. §§ 2341 et seqg.]. The validity of such order 
may not be reviewed in an action to collect such civil pen- 
alty. 


Title 21, United States Code, § 111 provides that: 


The Secretary of Agriculture shall have authority to 
make such regulations and take such measures as he may 
deem proper to prevent the introduction or dissemination 
of the contagion of any contagious, infectious, or communi- 
cable disease of animals and/or live poultry from a foreign 
country in the United States or from one State or Terri- 
tory of the United States or the District of Columbia to an- 
other, and to seize, quarantine, and dispose of any hay, 
straw, forage, or similar material, or any meats, hides, or 
other animal products coming from an infected foreign 
country to the United States, or from one State or Terri- 
tory or the District of Columbia in transit to another State 
or Territory or the District of Columbia whenever in his 
judgment such action is advisable in order to guard 
against the introduction or spread of such contagion. 


Title 21, United States Code, § 120 provides that: 


In order to enable the Secretary of Agriculture to effec- 
tually suppress and extirpate contagious pleuropneumonia, 
foot-and-mouth disease, and other dangerous contagious, 
infectious, and communicable disease in cattle and other 
livestock and/or live poultry, and to prevent the spread of 
such diseases, he is authorized and directed from time to 
time to establish such rules and regulations concerning 
the exportation and transportation of livestock and/or live 
poultry from any place within the United States where he 
may have reason to believe such diseases may exist into 
and through any State or Territory, and into and through 
the District of Columbia and to foreign countries as he 
may deem necessary, and all such rules and regulations 
shall have the force of law. 


Title 9, Code of Federal Regulations, § 71.18 provides, in relevant 
part that: 


(a) No cattle 2 years of age or over . . . shall be moved 
interstate other than in accordance with the requirements 
of this section. All interstate movements of any cattle 
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shall also comply with the other applicable provisions in 
this part and other parts of this subchapter. 


(1) When permitted under such other provisions, 
cattle subject to this section: 


(i) May be moved interstate from any 
point to any destination, if such cattle, 
when moved interstate, are identified by 
a Department-approved backtag affixed a 
few inches from the midline and just 
behind the shoulder of the animal, or by 
such other means approved by the 
Deputy Administrator, Veterinary Serv- 
ices, upon request in specific cases, and if 
such cattle are accompanied by a state- 
ment signed by the owner or shipper of 
the cattle, or other document ? stating: (a) 
the point from which the animals are 
moved interstate; (6) the destination of 
the animals; (c) the number of animals 
covered by the statement, or other docu- 
ment; (d) the name and address of the 
owner or shipper; and (e) the identifying 
numbers of the backtags or other ap- 
proved identification applied: 


* * * * 


(iii) May be moved interstate for any 
purpose other than slaughter if such 
cattle, when moved interstate, are identi- 
fied by Animal and Plant Health Inspec- 
tion Service approved eartags in lieu of 
backtags, and are accompanied by 
owner’s statement or other document 2 
stating: (a) the point from which the ani- 
mals are moved interstate; (b) the destina- 
tion of the animals; (c) the number of ani- 
mals covered by the statement or other 
document; (d) the identifying numbers of 
the eartags; and (e) the name and address 
of the owner or shipper: 
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2 Other document means a shipping 
permit, an official health certificate, an 
official brand inspection certificate, a bill 
of lading, a waybill, or an invoice on 
which is listed the required information. 


* * * * * * 


(3) Each person who ships, transports, or other- 
wise causes the movement of the cattle interstate 
is responsible for the identification of the animals 
as required by this section. No such person shall 
remove or tamper with or cause the removal of or 
tampering with an _ identification backtag or 
eartag required in this section for interstate move- 
ment of animals, except as be authorized by the 
Deputy Administrator, Veterinary Services, upon 
request in specific cases and under such conditions 
as he may impose to insure continuing identifica- 
tion.” 


Title 9, Code of Federal Regulations, § 78.9 provides, in relevant 
part, that: 


“Cattle from herds not known to be affected with brucel- 
losis must be moved interstate in compliance with § 71.18 
of this subchapter, except where specifically exempt, and 
then only as follows: 


* * * * * * % 


(b) Class A States. If such cattle originate in a 
Class A State and are non-vaccinates under 18 
months of age, or are official calfhood vaccinates 
of the beef breeds under 24 months of age, or are 
official calfhood vaccinates of the dairy breeds 
under 20 months of age, unless they are parturi- 
ent or postparturient, may be moved interstate 
without being tested for brucellosis. If such cattle 
originate in a Class A State and are non-vacci- 
nates over 18 months of age, are official calfhood 
vaccinates of the beef breeds over 24 months of 
age, are official calfhood vaccinates of the dairy 
breeds over 20 months of age, or if they are partu- 
rient or postparturient, they may only be moved 
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interstate from such area under the conditions 
specified below: 


(1) Movement for immediate slaughter. 


* * * * 


(2) Movement to quarantined feedlots. 


* * * * 


(3) Movement other than in accordance 
with paragraphs (bX1) and (2) of this sec- 
tion. Such cattle may be moved interstate 
other than in accordance with paragraphs 
(b)(1) and (2) of this section only if: 


* * * * 


(ii) Such cattle are subjected to an official 
test for brucellosis and found negative for 
brucellosis within 30 days prior to such inter- 
state movement, and accompanied interstate 
by a certificate, and the certificate shows in 
addition to items required under § 78.1(n), the 
test dates and results of the official brucello- 
sis tests; or 


* * 


(c) Class B States. If such cattle originate in a 
Class B State and are non-vaccinates under 18 
months of age, or are official calfhood vaccinates 
of the beef breeds under 24 months of age, or are 
official calfhood vaccinates of the dairy breeds 
under 20 months of age, unless they are parturi- 
ent or postparturient, they may be moved inter- 
state without being tested for brucellosis. If such 
cattle originate in a Class B state and are non-vac- 
cinates over 18 months of age, or are official calf- 
hood vaccinates of the beef breeds over 24 months 
of age, or are official calfhood vaccinates of the 
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dairy breeds over 20 months of age, or if they are 
parturient or postparturient and under these ages, 
they may only be moved interstate from such area 
under the conditions specified below: 


(1) Movement for immediate slaughter. 


* * * * 


(2) Movement to quarantined feedlots. 


* * * * 


(3) Movement other than in accordance 
with paragraphs (cX1) and (2) of this sec- 
tion. Such cattle may be moved interstate 
other than in accordance with paragraphs 
(c\(1) and (2) of this section only if: 


* * * * 


(ii) Such cattle are subjected to an official 
test for brucellosis and found negative for 
brucellosis within 30 days prior to interstate 
movement, are accompanied interstate by a 
certificate which shows, in addition to items 
required under § 78.1(n), the test dates and re- 
sults of the official brucellosis tests, and if 
such cattle are accompanied interstate by a 
“Permit for Entry”; or” 


Title 9, Code of Federal Regulations, § 78.1(n) defines “certificate” 
to be: 


An official document issued by a Veterinary Services 
representative, State representative, or accredited veteri- 
narian at the point of origin of a shipment of domestic ani- 
mals which shows the official metal eartag, individual 
animal registered breed association registration tattoo, or 
individual animal registered breed association registration 
brand, or registration number or similar individual identi- 
fication of each animal to be moved, the number of ani- 
mals covered by the document, the purpose for which the 
animals are to be moved, the points of origin and destina- 
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tion, the consignor, and the consignee, and which states 
that the animal or animals identified on the certificate 
meets the requirements of 9 CFR Part 78 for interstate 
movement. 


Title 9, Code of Federal Regulations, § 78.1(m) defines ‘“‘moved”’ as: 


[s]hipped, transported, or otherwise moved, or delivered or 
received for movement. 


Title 9, Code of Federal Regulations, § 78.1(ccc) defines “parturi- 
ent” as: 


[vjisibly prepared to give birth or within 2 weeks of giving 
birth. 


Title 9, Code of Federal Regulations, § 78.1(ddd) defines “postpar- 
turient”’ as: 
[hjaving already given birth. 


In re: ROLAND SCHUELIN. A.Q. Docket No. 206. Decided January 9, 
1986. 


Sherrie Kopka Kennedy, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


ORDER GRANTING MOTION TO DISMISS 


For good cause shown, Complainant’s motion to dismiss the com- 
plaint in this proceeding is granted. 


In re: MicHaet C. Battery. A.Q. Docket No. 205. Decided February 5, 
1986. 


Interstate cattle movement. 


Sherrie Kopka Kennedy, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111, 120, and 122), by a Com- 
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plaint issued by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The 
Complaint alleged that Respondent violated sections 111 and 120 of 
the Act (21 U.S.C. §§ 111 and 120) and section 78.9(c\(3) of the regu- 
lations promulgated thereunder (9 CFR § 78.9(c)(8)). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
fied mail, upon respondent on August 30, 1985. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, Respondent was informed in the 
Complaint and the letter of service that an Answer should be filed 
with the Hearing Clerk within twenty (20) days after service of the 
Complaint, and that failure to file an answer either denying, ad- 
mitting, or explaining the allegations in the Complaint and re- 
questing an oral hearing would constitute an admission of such al- 
legations and a waiver of such hearing. On September 24, 1985, Re- 
spondent was sent, by regular mail, a notice that his Answer had 
not been received by the Hearing Clerk in the allotted time. More 
than twenty (20) days have elapsed since Respondent was served 
with the Complaint in question. Respondent has not filed an 
answer to date. This Decision and Order, therefore, is issued pursu- 
ant to sections 1.136 and 1.139 of the Rules of Practice applicable to 
this proceeding (7 CFR §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the Complaint, which 
are admitted by Respondent’s failure to file an Answer, are adopt- 
ed and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. Michael C. Bailey, Respondent, is an individual whose address 
is Route 1, Woodland, Alabama 36280. 

2. On or about January 25, 1984, the respondent moved, from 
Randolph County, Alabama, within a class B state, to Bowden, 
Georgia, approximately five (5) postparturient cows in violation of 
section 78.9(c\(3) of the regulations (9 CFR § 78.9(c)(3)) because the 
cows were not accompanied by a certificate or other document, as 
required. 

38. On or about January 25, 1984, the respondent moved, from 
Randolph County, Alabama, within a class B state, to Bowden, 
Georgia, approximately five (5) postparturient cows in violation of 
section 78.9(c)\(3) of the regulations (9 CFR § 78.9(c\(3)) because the 
cows were not accompanied by a “Permit for Entry,” as required. 

4. On or about February 13, 1984, the respondent moved, from 
Randolph County, Alabama, within a class B state, to Bowden, 
Georgia, approximately one (1) postparturient cow in violation of 
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section 78.9(c\(3) of the regulations (9 CFR § 78.9(c)(3)) because the 
cow was not accompanied by a certificate or other document, as re- 
quired. 

5. On or about February 13, 1984, the respondent moved, from 
Randolph County, Alabama, within a class B state, to Bowden, 
Georgia, approximately one (1) postparturient cow in violation of 
section 78.9(c)(3) of the regulations (9 CFR § 78.9(c)(3)) because the 
cow was not accompanied by a “Permit for Entry,” as required. 


CONCLUSION 


By reason of the facts in the findings of fact set forth above, Re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following Order is issued. 


ORDER 


Michael C. Bailey is assessed a civil penalty of two thousand dol- 
lars [$2,000] ($500.00 per violation) which shall be paid within 
thirty (30) days from the date this Order becomes effective. This 
civil penalty shall be made payable to “Treasurer of the United 
States,” by certified check or money order, and shall be forwarded 
to Sherrie Kopka Kennedy, U.S. Department of Agriculture, Office 
of the General Counsel, Room 2422 South Building, Washington, D. 
C. 20250-1400. 

This Order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon Respondent, unless there is 
an appeal to the Judicial Officer pursuant to section 1.145 of the 
Rules of Practice applicable to this proceeding (7 CFR § 1.145). 

[The Default Decision and Order became final on February 4, 
1986.—Ed.] 


In re: Brooks GrirFin. A.Q. Docket No. 210. Decided February 12, 
1986. 


Interstate movement of brucellosis-exposed cattle. 


Jaru Ruley, for complainant. 
Ralph C. Murray, West Helena, Arkansas, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
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filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Brooks Griffin, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 78.1 e¢ segq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent, Brooks Griffin, specifically 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain allegations and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 


Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Brooks Griffin, respondent, is an individual whose address is 
Route 3, Elaine, Arkansas 72333. 

2. On or about December 4, 1984, the respondent moved inter- 
state at least four brucellosis exposed cattle from Arkansas, to the 
South Memphis Stockyards at Memphis, Texas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of four hundred dollars 
($400.00). The respondent shall make payment by sending a certi- 
fied check or money order payable to the “Treasurer of the United 
States,” to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
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ington, D. C. 20250-1400, not later than thirty (30) days from the 
effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: Dr. Jack B. Ross. VA Docket No. 34. Decided February 12, 
1986. 


Brucellosis test records. 


Clement J. McGovern, for complainant. 
Alice Dale Goodsell, Jackson, Mississippi, for complainant. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the regulations governing 
the Accreditation of Veterinarians and Suspension or Revocation of 
such Accreditation (9 CFR § 160.1 et seq.), hereinafter referred to 
as the regulations, by a Complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Depart- 
ment of Agriculture, alleging that the respondent violated the 
Standards for Accredited Veterinarians (9 CFR §§ 161.2(d) and (h)). 
This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). The parties have agreed that this proceeding should be ter- 
minated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent admits specifically that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, admits the Finding of Facts set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
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(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Dr. Jack B. Ross, hereinafter referred to as the respondent, is 
an individual whose address is P.O. Box 8827, Jackson, Mississippi 
39204. 

2. Respondent is now, and at all times material herein was, a 
Doctor of Veterinary Medicine and an Accredited Veterinarian in 
the State of Mississippi under the provisions of the regulations of 
Title 9, Code of Federal Regulations, Parts 160-162. 

3. Respondent, on or about December 9, 1983, signed and submit- 
ted brucellosis test records 295045A through 295056A regarding the 
brucellosis testing of approximately 143 cattle for Gaddis Farms 
which were not accurately and fully completed because respondent 
indicated it was a fee basis test when in fact it was a private test, 
and the respondent failed to properly record the results of the BBA 
card test utilized at the farm. 

4. Respondent on or about December 9, 1983, performed a brucel- 
losis test on approximately 143 cattle for Gaddis Farms other than 
in accordance with Federal and State regulations and instructions 
issued to him by the Veterinarian-in-Charge or the State Animal 
Health Official, or both, because he ran the BBA card test on the 
blood drawn from such cattle. 

5. Respondent, on or about April 2, 1984, signed and submitted 
brucellosis test records 222132A through 222141A regarding the 
brucellosis testing of approximately 140 cattle for Gaddis Farms 
which were not accurately and fully completed because respondent 
indicated it was a fee basis test when in fact it was a private test, 
and the respondent failed to properly record the results of the BBA 
card test utilized at the farm. 

6. Respondent, on or about April 2, 1984, performed a brucellosis 
test on approximately 140 cattle for Gaddis Farms other than in 
accordance with Federal and State regulations and instructions 
issued to him by the Veterinarian-in-Charge or the State Animal 
Health Official, or both, because he ran the BBA card test on the 
blood drawn from such cattle. 

7. Respondent, by reason of the facts contained in paragraphs 3, 
4, 5, and 6 above, failed to keep himself currently informed on pro- 
cedures applicable to disease control and eradication programs. 

8. Respondent on or about December 1, 1984, signed and issued to 
Ross Cattle Co. a State of Mississippi official health certificate, No. 
264969, which was not fully completed, as required. Specifically, 
the health certificate was signed and issued by the respondent 
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without showing the consignee, number and weight of the animals 
it covered. 

9. Respondent, on or about December 1, 1984, in connection with 
the facts contained in paragraph 8 above, failed to take proper pre- 
cautions to prevent misuse of certificates used in his work as an 
accredited veterinarian. 

10. Respondent by reason of the facts contained in paragraphs 3, 
4, 5, 6, 7, 8 and 9 above, failed to carry out all of his responsibilities 
under the applicable Federal Programs and cooperative programs 
in accordance with Federal and State regulations and instructions 
issued to him by the Veterinarian-in-Charge or the state Animal 
Health Official, or both. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


1. Respondent’s veterinary accreditation is hereby suspended 


from January 27, 1986, to April 26, 1986, provided, that, if the re- 
spondent performs any actions during such suspension for which 
veterinary accreditation is required, then respondent’s veterinary 
accreditation shall be revoked. Before such action is taken, re- 
spondent will be afforded an opportunity for a hearing concerning 
the matter. 

2. This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon 
which service of this order is made upon the respondent. 


In re: KENNETH E. MARBLE. A.Q. Docket No. 218. Decided February 
13, 1986. 


Interstate movement of cattle. 


Joseph P. Pembroke, for complainant. 
William W. Ferguson, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111, 120 and 122) by a com- 
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plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that Kenneth E. Marble, respondent 
violated the Act and regulations promulgated thereunder (9 CFR 
§ 78.1 et seg.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 


ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Kenneth E. Marble, respondent, is an individual whose mail- 
ing address is Route 3, Box 40E, Terry, Mississippi 39170. 

2. On or about March 26, 1983, respondent shipped interstate 43 
adult cattle from Terry, Mississippi, to Chicot County, Arkansas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred and 
fifty dollars ($550) which shall be payable to the “Treasurer of the 
United States” by certified check or money order, and which shall 
be forwarded to Joseph P. Pembroke, Office of the General Coun- 
sel, Room 2422, South Building, United States Department of Agri- 
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culture, Washington, D. C. 20250-1400, within thirty (30) days from 
the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re: WAYNE SANDERS. A.Q. Docket No. 224. Decided February 18, 
1986. 


Interstate movement of cattle. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Acting Administrator of the Animal and Plant Health 
Inspection Service alleging that Wayne Sanders, respondent, violat- 


ed the Act and regulations promulgated thereunder (9 CFR 
§ 78.9(c\(3)). The parties have agreed that this proceeding should be 
terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 
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FINDINGS OF FACT 


1. Wayne Sanders, respondent, is an individual whose address is 
Route 2, Franklin, Georgia 30217. 

2. On or about April 1, 1985, the respondent moved four cattle, 
over two years of age, interstate from Ranburne Livestock Sales, 
Inc., Ranburne, Alabama, to his premises at Franklin, Georgia. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of one thousand dol- 
lars ($1,000.00). The respondent shall send a certified check or 
money order for $1,000.00 payable to the “Treasurer of the United 
States,” to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
ington, D. C. 20250-1400, within thirty (80) days from the effective 
date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: GEORGE WuiTTEN. A.Q. Docket No. 137. Decided February 20, 
1986. 


Interstate movement of cattle. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111, 120, and 122) (Act) by a 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture. The complaint alleged that respondent has violated sections 
111 and 120 of the Act (21 U.S.C. §111 and §120) and section 
78.9(d\(3)iii) of the regulations promulgated thereunder (9 CFR 
§ 78.9(d)(3)Gii)). 
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Copies of the complaint of the Rules of Practice governing pro- 
ceedings under the Act were personally served upon respondent on 
December 19, 1984. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer either denying, admitting, 
or explaining the allegations in the complaint and requesting an 
oral hearing would constitute an admission of such allegations and 
waiver of such hearing. More than twenty (20) days have elapsed 
since respondent was served with the complaint in question. Re- 
spondent has not filed an answer to date. This Decision and Order, 
therefore, is issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice applicable to this proceeding (7 CFR §§ 1.136 and 
1.139). 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. George Whitten, is an individual whose mailing address is 
Route 1, Blue Springs, Mississippi 38652. 

2. On or about September 28, 1983, respondent shipped one cow 
from Corinth, Mississippi to Savannah, Tennessee, in violation of 
section 78.9(d)\(3)(iii) of the regulations (9 CFR § 78.9(d)(3)Gii)), be- 
cause the cow was not accompanied by a certificate as required. 

3. On or about September 28, 1983, respondent shipped interstate 
one cow from Corinth, Mississippi to Savannah, Tennessee, in vio- 
lation of section 78.9(d\8\iii) of the regulations (9 CFR 
§ 78.9(d)(3)(Giii)), because the cow was not accompanied by a “Permit 
for Entry”, as required. 

4. On or about September 28, 1983, respondent shipped interstate 
one cow from Corinth, Mississippi to Savannah, Tennessee, in vio- 
lation of section 71.18 of the regulations (9 CFR § 71.18), because 
the cow was moved interstate unaccompanied by an owner’s state- 
ment or other document containing prescribed information, as re- 
quired. 

5. On or about November 2, 1983, respondent shipped interstate 
(2) two cows from Corinth, Mississippi to Savannah, Tennessee, in 
violation of section 78.9(d)(8)(iii) of the regulations (9 CFR 
§ 78.9(d)(3)(Giii)), because the cattle were not accompanied by a certif- 
icate, as required. 
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6. On or about November 2, 1983, respondent shipped interstate 
two cows from Corinth, Mississippi to Savannah, Tennessee, in vio- 
lation of section 78.9(d)\(3)iii) of the regulations (9 CFR 
§ 78.9(d)(3)\(iii)), because the cattle were not accompanied by a 
“Permit for Entry’, as required. 

7. On or about November 2, 1983, respondent shipped interstate 
(2) two cows from Corinth, Mississippi to Savannah, Tennessee, in 
violation of section 71.18 of the regulations (9 CFR § 71.18), because 
the cattle were moved interstate unaccompanied by an owner’s 
statement or other document containing prescribed information, as 
required. 

8. On or about February 1, 1984, respondent shipped interstate 
four (4) cows from Corinth, Mississippi to Savannah, Tennessee, in 
violation of section 78.9(d\(3\iii) of the regulations (9 CFR 
§ 78.9(d)(3)(iii)), because the cattle were not accompanied by a certif- 
icate, as required. 

9. On or about February 1, 1984, respondent shipped interstate 
four (4) cows from Corinth, Mississippi to Savannah, Tennessee, in 
violation of section 78.9(d)(3)iii) of the regulations (9 CFR 
§ 78.9(d\(3)(iii)), because the cattle were not accompanied by a 
“Permit for Entry”, as required. 

10. On or about February 1, 1984, respondent shipped interstate 
four (4) cows from Corinth, Mississippi to Savannah, Tennessee, in 
violation of section 71.18 of the regulations (9 CFR § 71.18), because 
the cows were moved interstate unaccompanied by an owner’s 
statement or other document containing prescribed information, as 
required. 


CONCLUSIONS 


By reason of the facts in the findings of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following order is issued. 


ORDER 


Respondent is hereby assessed civil penalty of ($4,500) four thou- 
sand five hundred dollars which shall be payable to the “Treasurer 
of the United States” by certified check and money order, and shall 
be forwarded to Joseph P. Pembroke, Office of the General Coun- 
sel, Room 2422 South Building, United States Department of Agri- 
culture, Washington, D. C. 20250-1400, within thirty (30) days from 
the effective date of this order. 

This order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days (7 CFR 
§ 1.142(e)) after service of this Decision and Order upon respondent, 
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unless there is an appeal to the Judicial Officer within 30 days pur- 
suant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 CFR § 1.145). 

[The Default Decision and Order became final on February 10, 
1986.—Ed.] 


In re: JOHNNY Hicks. A.Q. Docket No. 173. Decided February 20, 
1986. 


Interstate movement of cattle. 


Jaru Ruley, for complainant. 
Don Gillespie, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Johnny Hicks, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 78.9(d)(3)). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with the proceeding. 
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FINDINGS OF FACT 


1. Johnny Hicks, respondent, is an individual whose mailing ad- 
dress is Route 1, Box 162, Magnolia, Arkansas 71753. 

2. On or about September 17 and 24, 1984, the respondent moved 
cattle interstate from the Homer Livestock Commission Company, 
Homer, Louisiana, to the Magnolia Livestock Auction, Magnolia, 
Arkansas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of one thousand dol- 
lars ($1,000.00). The respondent shall send a certified check or 
money order for $1,000.00 payable to the “Treasurer of the United 
States,” to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 


ington, D. C. 20250-1400, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: GLEN E. Nicuots. A.Q. Docket No. 209. Decided February 20, 
1986. 


Interstate movement of cattle. 


Kris Ikejiri, for complainant. 
Webb Biard, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. § 111 and § 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Glen E. Nichols violated the Act and reg- 
ulations promulgated thereunder (9 CFR § 71.1 e¢ seg., and § 78.1 et 
seq.). Glen E. Nichols and the complainant have agreed that this 
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proceeding should be terminated by entry of the Consent Decision 
set forth and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, Glen E. Nichols admits specifically that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Glen E. Nichols also waives any action against the United 
States Department of Agriculture under the Equal Access to Jus- 
tice Act of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses 
incurred by him in connection with this proceeding. 


FINDINGS OF FACT 


1. Glen E. Nichols, respondent herein, is an individual whose 
mailing address is Route 6, Box 401, Clarksville, Texas 75426. 

2. On or about January 7, 1985, the respondent moved interstate 
from Clarksville, Texas, to DeQueen, Arkansas, approximately six 
(6) cattle. 


CONCLUSIONS 


Respondent Glen E. Nichols, having admitted the jurisdictional 
facts and having agreed to the provisions set forth in the following 
Order in disposition of this proceeding, such Order and Decision 
will be issued. 


ORDER 


Respondent Glen E. Nichols is assessed a civil penalty of nine 
hundred dollars ($900.00) which shall be payable to the “Treasurer 
of the United States”, by certified check or money order, and 
which shall be forwarded to Kris H. Ikejiri, Office of the General 
Counsel, Room 2422 South Building, U.S. Department of Agricul- 
ture, Washington, D.C. 20250-1400. Payments shall be paid as fol- 
lows: 


On or before February 28, 1986, $300.00 
On or before March 31, 1986 $300.00 


On or before April 30, 1986 $300.00 
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This Consent Decision and Order shall become effective on the 
day of service upon the respondent. 


In re: CLIFFORD RussELL. A.Q. Docket No. 217. Decided February 28, 
1986. 


Interstate movement of cattle. 


Robert L. Broussard, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Clifford Russell, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 91.1 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; and 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision. 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
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(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Clifford Russell, respondent, is an individual whose mailing ad- 
dress is General Delivery, Plato Center, Illinois 60170. 

2. On or about April 30, 1985, respondent moved two (2) head of 
cattle from Burlington, Wisconsin, to Laredo, Texas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred and 
fifty ($250) which shall be payable to the “Treasurer of the United 
States” by certified check or money order, and which shall be for- 
warded to Robert L. Broussard, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250-1400, within thirty (80) days from 
the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: Harry Raturr. A.Q. Docket No. 219. Decided February 3, 
1986. 


Robert L. Broussard, for complainant. 
Respondent, pro se. 


Decision by Dorothea Baker, Administrative Law Judge. 
COMPLAINT DISMISSED 


Upon Motion filed January 31, 1986, the Complaint filed herein 
on November 25, 1985, is hereby dismissed with prejudice. 
Copies hereof shall be served upon the parties. 
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In re: Crry oF Hope NATIONAL MEpDICcAL CENTER. AWA Docket No. 
364. Decided February 6, 1986. 


Violations of the Animal Welfare Act. 


Donald Tracy, Mktg. Div. OGC, for complainant. 
John McDermott, Washington D.C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), (“Act”) by a Complaint filed by the 
Administrator, Animal and Plant Health Inspection Service 
(“APHIS”), United States Department of Agriculture, charging 
that respondent violated the Act and the regulations and standards 
issued thereunder (9 CFR Parts 1, 2, and 3§ 0. This decision is en- 
tered pursuant to the consent decision provisions of the Rules of 
Practice applicable to these proceedings (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations contained in 
the complaint, specifically admits that the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions, and waives oral hearing and further procedure. Complainant 


and respondent agree for the purpose of settling this proceeding to 
the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, the City of Hope National Medical Center, has a 
mailing address of 1500 East Duarte Road, Duarte, California 
91010. 

2. At all times material herein respondent operated a research 
facility registered under the Act. 

3. At the time of its original application for registration, respond- 
ent received a copy of the regulations and standards contained in 9 
CFR Chapter 1, Subchapter A, and agreed in writing to comply 
with said standards and regulations. 


CONCLUSION 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision and order, this 
decision and order will be entered. 


ORDER 


Respondent, City of Hope National Medical Center, shall comply 
with each and every provision of the Animal Welfare Act (7 U.S.C. 
§ 2131 et seq.) and the standards and regulations issued thereunder 
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(9 CFR Parts 1, 2, and 3) and shall cease and desist from any viola- 
tion thereof. 

To assure that any research at the City of Hope National Medi- 
cal Center subject to the Animal Welfare Act is conducted in ac- 
cordance with the Act and regulations, respondent shall institute 
the following actions within 30 days after the effective date of this 
Order: 

1. The director of any research project utilizing animals, as de- 
fined in the Act and regulations, must consult with a veterinarian: 
(a) On the proper use of anesthetics and analgesics; and 

(b) On the proper care of injured animals. 

It is understood that such consultations are to assure that re- 
spondent establishes and maintains an adequate program of veteri- 
nary care and are not intended to interfere with the actual conduct 
of research. 

2. Respondent shall establish an advisory committee for labora- 
tory animal care, responsible to the Executive Medical Director, to 
oversee respondent’s compliance with the regulations and stand- 
ards issued under the Act. 

(a) The committee shall include at least one member who is 
not affiliated with either animal research or the animal rights 
movement. 

(b) The committee’s oversight shall include, but not be limit- 
ed to, a review of the use of anesthesia, the degree of sanitation 
maintained in operating rooms, and the post-operative care given 
research animals. 

(c) The committee shall make quarterly reports to the Execu- 
tive Medical Director detailing its findings concerning respondent’s 
compliance with the Act and the regulations and standards there- 
under. Respondent shall send a copy of these reports to the Area 
Veterinarian in Charge, APHIS, 838 Scripps Drive, Sacramento, 
California 95825. 

3. Respondent shall establish and maintain training programs 
to assure that all individuals involved in the care and handling of 
laboratory animals for research purposes are properly trained in 
the standards under the Act. 

4. Respondent shall distribute a copy of this Decision and 
Order to all its personnel who are responsible for the care and han- 
dling of research animals subject to the Act. Respondent shall 
maintain an ongoing information program designed to insure that 
such personnel are aware of the provisions of this Decision and 
Order. 

5. Respondent shall, within sixty days after service of this De- 
cision and Order, send the Area Veterinarian in Charge a written 
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report setting forth the steps it has taken to implement the re- 
quirements of this Order. 

Respondent is assessed a civil penalty of $11,000 which shall be 
paid by a certified check or money order payable to the Treasurer 
of the United States. 

This order shall have the same force and effect as if entered 
after a full hearing and shall become effective on the first day after 
service of this Decision and Order on the respondent. 


In re: Myra Savace. AWA Docket No. 198. Decided January 31, 
1986. 


Donald Tracy, Mkgt. Div. OGC, for complainant. 
Gary Wiegel, Mt. Pleasant, Iowa, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


ORDER DISMISSING COMPLAINT 


Complainant moves to dismiss the complaint without prejudice 
because the respondent has surrendered her license and complain- 


ant believes this accomplishes the purposes of the Act in this case. 
It should be and hereby is ordered that the complaint is dis- 
missed without prejudice. 


In re: GENTLE JUNGLE, INc., AWA Docket No. 271. Decided Febru- 
ary 10, 1986. 


Numerous violations of the Animal Welfare Act. 

The Judicial Officer affirmed Judge Palmer’s order revoking respondent’s license 
and assessing a civil penalty of $15,300 for numerous violations of the Animal Wel- 
fare Act. Complainant need only prevail by a preponderance of the evidence. A cor- 
poration is responsible for the acts or failures of its employees or other persons 
acting for it. Question left open as to whether anesthetizing animals solely for the 
purpose of making the animals appear dead while exhibited, or dyeing the animals, 
is unlawful. 


Donald Tracey, for complainant. 
Respondent, pro se. 


Decision by Donald Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Animal Welfare Act, 
as amended (7 U.S.C. § 2131 et seqg.), and the regulations and stand- 
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ards issued thereunder (9 CFR § 1.1 et seg.). On March 6, 1985, Ad- 
ministrative Law Judge Victor W. Palmer (ALJ) issued an initial 
Decision and Order directing respondent to cease and desist from 
violating the Act and regulations, assessing a civil penalty of 
$15,300, and revoking respondent’s license issued under the Act. 

On June 5, 1985, respondent appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide 
the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 CFR 
§ 2.35).* Complainant filed a cross-appeal on July 11, 1985. The case 
was referred to the Judicial Officer for decision on September 24, 
1985. 

Based on a careful reading of the entire record in this case, the 
initial decision by the ALJ is adopted as the final decision in this 
case (with a few trivial changes). Additional conclusions by the Ju- 
dicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding initiated by a complaint 
filed on October 17, 1983, by the Acting Administrator, Animal and 
Plant Health Inspection Service (APHIS), alleging that respondent, 
Gentle Jungle, Inc., violated the Animal Welfare Act (the Act), 7 
U.S.C. §§ 2131-2155.! The complaint charges that respondent, as a 


* The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 

1 The provisions of the Animal Welfare Act pertinent herein are: 

7 USC. §2132%c), (g), and (h), which defines the terms “commerce,” “animal,” 
and “exhibitor,” so as to make respondent subject to the Act and to regulations 
issued under it by the Secretary of Agriculture. 


7 U.S.C. § 2139 which establishes a broad and embracing standard of construction 
of principal-agent relationships to allow the Act to be enforced against an animal 
exhibitor for any act or omission by any person acting for it or in its employ. 


7 U.S.C. $2141 which requires that: “all animals delivered for transportation, 
transported, purchased, or sold, in commerce, by a dealer or exhibitor shall be 
marked or identified at such time and in such humane manner as the Secretary 
may prescribe... .” 


7 U.S.C. § 2143(a) which authorizes the Secretary to promulgate standards gov- 
erning the humane handling, care, treatment and transportation of animals by deal- 
ers, research facilities and exhibitors consisting of minimum requirements for 

Continued 
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licensed exhibitor of wild animals, repeatedly violated applicable 
standards under the Act for the care and handling of its animals, 
and failed to maintain records as required by applicable regula- 
tions. On November 23, 1983, an answer was filed by attorneys on 
respondent’s behalf. On February 24, 1984, an amended complaint 
was filed alleging additional incidents of inadequate animal care 
and handling by respondent and additional recordkeeping viola- 
tions found on reinspections of respondent’s premises made subse- 
quent to the filing of the original complaint. On March 22, 1984, an 
answer to the amended complaint was filed on respondent’s behalf 
by its attorneys. Pursuant to a motion by complainant that the pro- 
ceedings were ready for hearing, a notice scheduling an oral hear- 
ing in Los Angeles, California was issued on June 4, 1984. On July 
27, 1984, respondent’s attorneys notified the Hearing Clerk that 
they had withdrawn from its representation. On August 8, 1984, a 
notice was issued to respondent advising that it would be treated as 
representing itself pro se; the hearing would continue to be sched- 
uled for November 6, 1984, and would not be postponed; and that if 
respondent wished to retain new counsel it should do so well 
enough in advance of the hearing that its attorneys would be pre- 
pared to go to hearing on November 6, 1984. A reminder notice of 
the November 6, 1984 hearing was issued on October 11, 1984. 

On November 2, 1984, a telephone conference was held with com- 
plainant’s counsel and Ralph Helfer, the President of the respond- 
ent corporation, in which Mr. Helfer advised that he would person- 
ally represent respondent at the hearing since there were no funds 
to pay attorneys. The rules of practice and various procedural ques- 
tions raised by Mr. Helfer were discussed during the conference. 
Completed subpoenas for direct service by respondent, with instruc- 
tions on how this was to be done, and a pamphlet copy of the rules 
of practice were mailed to respondent by Express Mail on Novem- 
ber 2, 1984. 

On November 6, 7, and 8, 1984, an oral hearing was held in Los 
Angeles, California. Complainant was represented by Donald A. 


animal handling, housing, feeding, watering, sanitation, ventilation, shelter from ex- 
tremes of weather and temperatures, and adequate veterinary care. 

7 U.S.C. § 2149 which authorizes the Secretary, after notice and opportunity for 
hearing and after determining the Act has been violated, to revoke a license, assess 
a civil penalty of not more than $1,000 for each violation, and to enter a cease and 
desist order. Each violation and each day during which a violation continues is spec- 
ified to be a separate offense. The Secretary is directed to give due consideration to 
the appropriateness of the penalty with respect to the size of the business of the 
person involved, the gravity of the violation, the person’s good faith, and the history 
of previous violations. 
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Tracy, Office of the General Counsel, United States Department of 
Agriculture, Washington, D. C. Respondent was represented by its 
President, Ralph Helfer. At the close of the hearing, both parties 
were given time to file proposed findings, conclusions, and support- 
ing briefs. Staggered briefing was scheduled wherein complainant 
was required to file first to provide respondent with an opportunity 
to review complainant’s materials and determine what, if any, re- 
sponsive written arguments it might wish to enter. Complainant 
filed its proposed findings, conclusions, and brief on January 10, 
1985. Respondent did not file a response within the allotted time 
and has not sought to file any written arguments. 

Upon consideration of the evidence of record and the arguments 
of the parties, it has been decided that respondent violated the Act 
and pertinent regulations. An order is being entered revoking re- 
spondent’s Class C license as an animal exhibitor, directing it to 
cease and desist from future violations, and requiring it to pay civil 
penalties totalling $15,300.00. 


FINDINGS 


A. General 

1. Respondent, Gentle Jungle, Inc., 3815 West Olive Avenue, 
Suite 102, Burbank, California 91505, is a corporation which, at all 
times material herein, was an animal exhibitor and held a Class C 
license (No. 93 C-76) issued under the Act. Respondent is no longer 
engaged in business, but during the period 1980 through 1983, it 
was one of the largest suppliers of wild animals for exhibition in 
motion picture and television productions. 

2. Ralph D. Helfer is the President of the respondent corporation. 

3. At the time of respondent’s license application, May 16, 1975, 
and each time the license was renewed, respondent received a copy 
of the regulations and standards contained in Title 9, Chapter 1, 
Subchapter A of the Code of Federal Regulations, and agreed in 
writing to comply with them. 


B. Prior Warning 

4. On November 24, 1981, Dr. James H. Roswurm, the APHIS 
area Veterinarian in Charge, sent a letter to respondent respecting 
its violation of regulations found in the course of an inspection of 
its facilities which warned that future violations would be prosecut- 
ed. 


C. Recordkeeping and Untagged Cats 

5. On September 23, October 14, and October 25, 1982, APHIS 
personnel inspected respondent’s facilities and found: (1) the actual 
inventory of exotic animals differed from that shown in respond- 
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ent’s records; (2) no records to account for the disposition of some 
animals; and (8) a set of records was not maintained at the site 
where the animals were housed. 

6. On November 29 and December 6, 1983, APHIS personnel in- 
spected respondent’s facilities and found untagged domestic cats to 
be present. 


D. Veterinary Care for an Orangutan 

7. In the summer of 1980, an orangutan owned by respondent 
was taken away from the set during the location filming of “Any 
Which Way You Can” and was struck with a cane and an axe 
handle by respondent’s head trainer to make it more responsive to 
his commands and more submissive during the filming. Immediate- 
ly afterwards, the orangutan exhibited a very submissive manner 
but there were no physical signs of injury. The orangutan was not 
provided veterinary care after the incident until it died a month 
later from acute cardiac collapse resulting from undetermined 
causes. During the month that followed the incident, the orangutan 
was not observed to be injured, sick or otherwise in need of veteri- 
nary care. To the contrary, on one occasion, it had the strength to 
seize one of the respondent’s other trainers who had come too near 
its cage and held the trainer in a powerful grip until its attention 
was diverted. 


E. Handling and Veterinary Care Provided a Sick Tiger 

8. On November 20, 1981, respondent had its tiger, “Sulton” dyed 
black for exhibition as a panther in a film. The tiger was dyed by a 
veterinarian who first administered the drug Sernalin, a phenocy- 
cline, or PCP, to knock the tiger down; and anesthetized it with 
Halothene gas. The tiger was then dipped in a solution of Clairol 
professional hair dye. Three other tigers owned by respondent were 
likewise dyed by the veterinarian and tolerated the procedure with- 
out incident. Sulton did not and died on November 30, 1981, from 
an apparent adverse reaction to the drug Sernalin. The tiger never 
fully came out of its anesthetized state. The treating veterinarian 
was in attendance from the time he dyed the tiger until the next 
day when it was moved to respondent’s ranch at Colton, California, 
in response to directions from local Animal Control authorities. 
The veterinarian accompanied the tiger to the Colton ranch, set up 
procedures for its care, and placed it in a trailer with hay and heat 
lamps. The veterinarian returned to examine it two days later 
when he concluded its condition was stable and improving. The 
treating veterinarian did not attend the tiger again until its death 
on November 30, 1981. There is a conflict in the evidence as to the 
content of telephone communications respondent’s employees had 
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with the veterinarian prior to the tiger’s death. In any event, the 
tiger’s condition progressively deteriorated from November 26, 
1981, until its death on November 30, 1981. 

(a) During the four-day period of November 26 and November 
30, 1981, the tiger did not receive personal veterinary care to better 
address its health problems and to ameliorate its suffering. 

(b) The tiger, on November 28 or 29, 1981, while very sick and 
unable to walk, was dragged from where it was housed by respond- 
ent’s employees who used its tail to pull it, causing abrasions to the 
tiger’s skin and increasing its suffering. 


F. Failure to Provide Veterinary Care to a Sick Leopard 

9. In January 1982, respondent’s leopard, Satan, became sick and 
was not provided veterinary care from the time it was first ob- 
served to be sick (lethargic, refused food, just lay there), until its 
death nearly two weeks later. Veterinarians were called by re- 
spondent, but all but one refused to come because respondent al- 
ready owed them overdue bills. The one who agreed to see the leop- 
ard required an experienced trainer to be in attendance and, again, 
all but one trainer refused to attend the leopard because they were 
unpaid for prior services. Respondent failed to coordinate the pres- 
ence of the one willing trainer with the one willing veterinarian 
and the leopard died unattended and untreated. 


G. The Anesthetizing of a Ferret 
10. During the summer of 1980, a trainer employed by respond- 


ent used a non-medical grade of ether to anesthetize a ferret for 
exhibition in a film. 


H. Housing a Bear in an Unclean Cage Without Drinking Water 

11. In the spring of 1982, a full grown black bear owned by re- 
spondent was observed by one of respondent’s former employees to 
have been confined in a cage that was not kept clean and was with- 
out drinking water. 


I. Failure to Adequately Feed ‘Large Cats” 

12. During mid-1980 through mid-1981, respondent was often 
without funds or acceptable credit to purchase needed food for the 
large cats (lions, tigers, etc.) it kept at the Colton facility. Respond- 
ent, as a consequence, provided no food to the large cats on a 
number of days when they were not scheduled to fast for health 
reasons or training purposes, and on various other days, fed the 
large cats only one chicken each instead of their normal food 
ration of three to four chickens each. During this period, the large 
cats were only rarely fed other types of food needed for a healthy 
diet. 
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J. Outdoor Housing of Camels, Llamas and Lions 

13. On November 29, 1988, and again on December 6, 1983, an 
Animal Health Technician employed by APHIS inspected respond- 
ent’s facilities at the Cougar Hill Ranch, Littlerock, California. She 
ordered respondent to correct deficiencies found at the time of the 
first inspection, but when she reinspected the facility, one week 
later, the following deficiencies were still in existence: 

(a) Respondent’s camels and llamas were confined outdoors by 
an open wire enclosure which provided them with no protection 
from the elements. 

(b) Several of respondent’s lions were housed outdoors in chain- 
link cages which did not contain den boxes needed for their protec- 
tion from the elements. 


K. Handling, Sanitation, Feeding, Watering, and Housing of Three 
Elephants 

14. On November 29, 1983 and December 6, 1988, when the 
APHIS Animal Health Technician inspected respondent’s facilities 
at the Cougar Hill Ranch, Littlerock, California, she also found 
that respondent was housing its three elephants in a trailer that 
was too small for normal movements by the elephants, and the 
inside walls of which had splintered plywood and protruding bolts 
endangering the elephants. At the time of her first inspection, the 
APHIS Health Technician ordered the correction of these condi- 
tions, but when she reinspected the facility, one week later, they 
existed as before. 

15. In addition to the observations by the APHIS official on No- 
vember 29 and December 6, 1983, the elephants were observed an- 
other time in December 1983 by another APHIS official accompa- 
nied by two elephant experts. On a subsequent day in December 
1983, probably the 20th, they were observed by a third expert when 
he purchased and took possession of one of the elephants. Each 
time they were observed, the elephants were found to be chained 
inside a trailer where they were unable to move about sufficiently; 
the elephant chained between the wheel wells could not lie down; 
there was excessive accumulation of manure on the trailer floor 
which was wet and spongy from urine, indicating to the experts 
that the trailer had not been cleaned daily; and the elephants ap- 
peared to be thin, underfed, and in discomfort. 

16. On December 20, 1988, approximately, Mr. Gary Johnson pur- 
chased and took possession of one of the elephants which he be- 
lieved to be in the best condition of the three. Mr. Johnson found 
that elephant to be thin and apparently underfed, and its feet 
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needed special care because of an excessive buildup of dead tissue, 
which resulted from a lack of sufficient exercise. 


CONCLUSIONS 


1. Respondent, at all times material herein, was and is subject to 
the jurisdiction of the Secretary of Agriculture as the holder of a 
Class C license issued to respondent as an animal exhibitor under 
the Act. 

2. Respondent, on September 23, October 14, and October 25, 1982, 
violated regulations issued by the Secretary (9 CFR §§ 2.75 and 
2.125) respecting the business records it was required to maintain as 
a Class C licensee. Additionally, on November 29 and December 6, 
1983, untagged domestic cats were on respondent’s business premises 
in violation of 9 CFR § 2.50. A civil penalty of $800.00 is appropri- 
ate. 

Respondent’s recordkeeping violations arose out of its failure to 
keep a set of records at the facility where its animals were housed 
(9 CFR § 2.125), and its failure to maintain records in the pre- 
scribed form showing the details of all acquisitions and dispositions 
of animals in its possession at various times (9 CFR § 2.75). 

Respondent was required by 9 CFR § 2.125 to furnish requested 
information to any Veterinary Service representative “within such 
reasonable time as may be specified in the request.” Because re- 
spondent did not keep a set of books at the facility where it kept its 
animals, it was unable to promptly comply with such requests on 
three occasions. This is construed to be a violation of the regulation 
but was the result of respondent’s misunderstanding of APHIS re- 
quirements and was not in furtherance of any scheme to circum- 
vent the Act. A penalty of $100.00 for each of the three instances of 
this violation, or $300.00 total, is appropriate. 

Primarily, to guard pet dogs and cats from thieves who would 
steal and later sell them for laboratory experimentation, APHIS 
imposes stringent recordkeeping requirements to document the 
ownership history of animals in the possession of dealers and other 
licensees. APHIS also requires dealers and exhibitors to affix col- 
lars with special identification tags to all dogs and cats in their 
possession. Harsh sanctions for violations of these recordkeeping 
and tagging requirements are typically imposed as necessary to the 
achievement of this laudable goal. See Rudolph Vrana, Agric. 
Dec. ___., (Nov. 6, 1984). However, the dogs and cats on respond- 
ent’s premises were either pets owned by its employees and stu- 
dents, or highly trained animal performers. Respondent’s business 
is not the type that is used to launder the identity of stolen dogs 
and cats. Furthermore, the inaccuracies in respondent’s records 
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chiefly concerned discrepancies in its inventory of exotic animals 
which apparently resulted from inadvertent bookkeeping errors of 
omission. Respondent’s recordkeeping violations of 9 CFR § 2.75 are 
not concluded to be egregious in nature and a civil penalty of 
$300.00 is appropriate. 

For these same reasons, complainant’s violations of 9 CFR § 2.50, 
due to the presence of untagged domestic cats on its premises at 
the time of inspections by an APHIS official on November 29 and 
December 6, 1983, must also be construed to be minor in nature 
and, again, a civil penalty of $100.00 for each of the two violations, 
or $200.00 total, appears to be sufficient and appropriate. 

3. There is no record evidence showing respondent’s orangutan 
was “sick, diseased, injured, lame or blind” needing veterinary care 
after it was repeatedly struck by its trainer, in the summer of 1980; 
and therefore the one applicable regulation, 9 CFR § 3.84, was not 
violated. 

Departmental regulations applicable to nonhuman primates do 
not presently require their humane handling and treatment. This 
is a grievous oversight—an oversight that should be immediately 
corrected by concerned officials. 

The only regulation now applicable to orangutans and other 
“nonhuman primates” has very limited application. It requires vet- 
erinary care to be provided to those animals observed to be “sick, 
diseased, injured, lame or blind.” The testimony in this proceeding 
is that after being repeatedly struck, the orangutan exhibited a 
subdued manner for a time, but there were no physical signs or 
evidence of injury. Furthermore, its health was sufficiently vigor- 
ous to enable it to later seize and threaten one of its trainers. 

The cause of its death a month later is undetermined, and to 
speculate that it was related to the beating, or that veterinary care 
could have prevented it, would be merely that—speculation. 

4. Respondent, on November 26, 27, 28, and 29, 1981, violated 9 
CFR § 3.134 by failing to provide veterinary care to its sick tiger, 
Sulton. 

5. Respondent, on November 28 or 29, 1981, violated 9 CFR § 3.135 
when its employees mishandled respondent’s sick tiger, Sulton, drag- 
ging it by the tail to move it from where it was housed, and caused 
it unnecessary discomfort and stress. 

6. The maximum civil penalty of $1,000.00 for each of the re- 
spondent’s five violations concerning its tiger, Sulton, or $5,000.00 
total, is appropriate. 

At the hearing, Mr. Helfer questioned whether the failure to pro- 
vide the tiger veterinary care for four days after its condition start- 
ed to degenerate on November 26, 1981, is properly attributable to 
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respondent or should be instead considered to be a breach of duty 
by the treating veterinarian employed by respondent as an inde- 
pendent contractor. The Act renders this consideration academic in 
that a licensee is held directly responsible “for any act or omission 
by any person acting for it or in its employ” (7 U.S.C. § 2139). In 
short, the Act precludes a licensee from delegating away its respon- 
sibility to provide each of its animals humane treatment and 
needed veterinary care. Various of respondent’s employees testified 
that they observed the tiger to be suffering and in need of veteri- 
nary care and treatment from November 26, 1981, until its death. 
Their observations established respondent’s duty to secure the 
needed veterinary care. When it was finally provided on November 
30, 1981, it came too late and the tiger had suffered needlessly for 
four days. 

During those four days of suffering, some of respondent’s employ- 
ees cruelly added to the tiger’s torment by dragging the animal 
across the ground to move it from the trailer where it was housed. 
This incident, when added to the four days when it should have 
been provided needed veterinary care, constitutes a fifth violation 
of the Act which, together with the other four, should be penalized 
at the statutory maximum amount. 

7. Respondent, in January 1982, violated 9 CFR § 3.134 by failing 
to provide veterinary care to its sick leopard, Satan, for over one 
week. A civil penalty of $3,000.00 is appropriate. 

There is less testimony in the record pertaining to the leopard, 
Satan, and its need for veterinary care than was given respecting 
the tiger, Sulton. Its physical suffering, apparently, was not as in- 
tense. For that reason, a lesser civil penalty of $3,000.00 is being 
assessed. 

On respondent’s behalf, it is to be noted that attempts were 
made to obtain veterinary care which came of nothing because of 
its poor financial circumstances. But those who would employ ani- 
mals for profit, particularly the large profits realized when they 
are exhibited for films, must first assure that they are always able 
to faithfully and promptly attend to the medical and other needs of 
these dependent animals. 

The Department of Agriculture’s sanction policy is to deal harsh- 
ly with those who, because they are undercapitalized, are unable to 
fully discharge their financial duties to growers and dealers in ag- 
ricultural commodities. See Worsley, 33 Agric. Dec. 1547, 1556-71 
(1974). It is appropriate that this same standard be made applicable 
to licensed animal exhibitors to assume their faithful discharge of 
the duties they owe the animals they use for profit. 





GENTLE JUNGLE, INC. 
Volume 45 Number 1 


8. Respondent, during the summer of 1980, violated 9 CFR § 3.135 
when its trainer anesthetized a ferret with a non-medical grade of 
ether and caused it unnecessary behavioral stress. A civil penalty of 
$500.00 is appropriate. 

A veterinarian who respondent employed on various occasions to 
assist it in exhibiting its animals, testified that the preferred proce- 
dure for anesthetizing a ferret for exhibition in a film scene is to 
have a veterinarian put it to rest with halogen gas. In his opinion, 
the procedure employed by respondent’s trainer was unnecessarily 
stressful to the animal. 

Although the practice of anesthetizing healthy animals for spe- 
cial film illusions has not been questioned in this proceeding, the 
procedure employed should, at very least, be performed by a com- 
petent veterinarian using the finest grade of anesthetics. 

Inasmuch as there was no proof that the animal suffered any 
permanent harm, the civil penalty is being assessed at one-half of 
the maximum amount. 

9. Respondent, in the spring of 1982, violated 9 CFR § 3.137(d) by 
failing to provide a bear a clean and sanitized cage, and violated 9 
CFR § 3.130 by failing to provide the bear adequate drinking water. 
A civil penalty of $500.00 is appropriate. 

Although violations of two regulations were observed by one of 
respondent’s employees, they both involved a single instance of ne- 
glect. A total civil penalty of $500.00 appears to be appropriate. 

10. Respondent, from the middle of 1980 through the middle of 
1981, violated 9 CFR § 3.129 by failing to feed its large cats (lions 
and tigers, etc.) food of sufficient quantity and nutritive value to 
maintain all animals in good health. A civil penalty of $2,000.00 is 
appropriate. 

Credible testimony makes it very clear that during mid-1980 
through mid-1981, respondent’s lack of working capital and its poor 
credit rating, caused it to provide food of insufficient quantity and 
nutritive value to its lions, tigers and other large cats. What the 
record evidence leaves uncertain is the number of days when these 
violations were committed. Inasmuch as the principal witness on 
this subject recalled times when the cats were in need of food and 
were only given one chicken each, and others when they were fed 
nothing, the record does support the imposition of a maximum civil 
penalty for each of the two types of food deprivation, each of which 
must have occurred at least once. 

11. Respondent, on November 29, 198? and December 6, 1983, vio- 
lated 9 CFR § 3.127 by failing to provide llamas, camels, and lions 
with sufficient shelter from cold, sunlight, and inclement weather. 
A civil penalty of $500.00 is appropriate. 
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These violations were detected after respondent moved its ani- 
mals to a new facility and before it had completed permanent ar- 
rangements for their housing. Although such violations are serious 
in nature, none of the animals were noted to have suffered any ad- 
verse consequences, and a total civil penalty of $500.00 therefore 
seems appropriate. 

12. Respondent, on November 29, 1983, and December 6, 1983, vio- 
lated 9 CFR § 3.128 by housing three elephants in a trailer that did 
not provide sufficient space to allow each animal to make normal 
postural movements. 

13. Respondent, on November 29, 1983, and December 6, 1983, vio- 
lated 9 CFR § 3.125(a) by housing three elephants in a trailer, the 
inside walls of which were not maintained in good repair to protect 
the animals from injury. 

14. Respondent, on two other days in December 1983, violated 9 
CFR § 3.129, in that its three elephants were observed to be under- 
fed; and violated 9 CFR § 3.131 in that the trailer in which the ele- 
phants were enclosed was not adequately cleaned of their excreta. 

15. A civil penalty of $3,000.00 for these violations is appropriate. 

Again, respondent’s violations are the outgrowth of its poor fi- 
nancial condition at the time which led it to house its elephants in 
a trailer that was not suitable for longterm confinement, to cut 
back on their food rations, and to have a staff which was inad- 
equate for the elephants’ proper care. 

The appropriate overall penalty for these violations, involving 
three elephants, appears to be $3,000.00. 

16. In addition to the civil penalties that are being assessed, re- 
spondent’s license should be revoked. 

Respondent committed so many serious violations of the APHIS 
standards designed to protect the health and well-being of the ani- 
mals it used for exhibition, its license as an exhibitor necessarily 
needs to be revoked. 

In sum, upon consideration of the large and once extremely prof- 
itable business respondent conducted as an animal exhibitor, the 
gravity of specific violations found to have been committed, and the 
overall pattern of recurrent violations over a period of several 
years, a civil penalty totalling $15,300.00 is being assessed and re- 
spondent’s license shall be revoked to preclude future violations. 

Accordingly, the following order shall be entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s appeal, in the main, reargues matters that were 
fully considered by the ALJ and correctly decided. No useful pur- 
pose would be served by a detailed discussion of these matters. In 
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short, the record contains ample evidence to support the ALJ’s 
findings,? and the record reveals no procedural irregularities. 

Respondent’s owner argues that the respondent corporation 
should not be responsible for the actions or failures of employees or 
other persons acting for the corporation, but the Act expressly 
makes an exhibitor responsible for the acts or omissions of employ- 
ees or other persons acting for the exhibitor. Specifically, the Act 
provides (7 U.S.C. § 2139): 


§ 2139. Principal-agent relationship established 


When construing or enforcing the provisions of this 
chapter, the act, omission, or failure of any person acting 
for or employed by a research facility, a dealer, or an 
exhibitor .. . within the scope of his employment or 
office, shall be deemed the act, omission, or failure of such 
research facility, dealer, exhibitor, licensee, operator of an 
auction sale, intermediate handler, or carrier, as well as of 
such person. 


Respondent’s owner argues that its license should not be revoked 
“in perpetuity” (Appeal at 3). But the regulations provide that a 
person whose license has been revoked is eligible to apply for a 
new license after 1 year from the effective date of the revocation (9 
CFR § 2.10). 

Complainant seeks to increase the civil penalty by $3,000 because 
of the violations involving the three elephants, but the civil penal- 
ty assessed against respondent, in conjunction with the revocation 
order, is adequate to serve as an effective deterrent to future viola- 
tions. 

Complainant argues on appeal that the ALJ improperly dis- 
missed the allegation relating to respondent’s orangutan. But the 
record supports the ALJ’s finding that there were no physical signs 
or evidence of injury to the animal requiring veterinary care. Ac- 
cordingly, the ALJ properly dismissed the allegation in the com- 
plaint as to the orangutan. The ALJ correctly observed that the 
failure of the Department’s regulations to require humane han- 
dling and treatment of nonhuman primates, in the circumstances 
of this case, “is a grievous oversight—an oversight that should be 


2 Complainant need only prevail by a preponderance of the evidence. See Herman 
& MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 U.S. 
91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 
179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 
(1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 
1980). 
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immediately corrected by concerned officials’ (Initial Decision at 
16). 

I should note that nothing in this decision should be regarded as 
affirming the legality of anesthetizing an animal solely for the pur- 
pose of (i) making the animal appear dead while exhibited, or (ii) 
dyeing the animal a different color. The record in this case indi- 
cates that anesthetization, even when done “properly” by a veteri- 
narian, is stressful. Whether anesthetization solely for the purpose 
of exhibiting an animal causes “unnecessary discomfort, behavioral 
stress, or physical harm to the animal” is a question that is not 
involved here and will be left open. 

For the foregoing reasons, the following order should be issued. 


ORDER 


1. Respondent’s license is hereby revoked. 

2. Respondent is assessed a civil penalty of $15,300, which shall 
be paid not later than the 90th day after service of this order by 
certified check or money order, made payable to the United States 
Treasury and sent to Donald A. Tracy, United States Department 
of Agriculture, Office of the General Counsel, Room 2014-South 
Building, Washington, D.C. 20250. 

3. Respondent and its officers, employees, agents and assigns, 
acting directly or indirectly, or through any corporation, trust or 
other device whatsoever, is ordered to comply with the Act and all 
the regulations and standards thereunder and to cease and desist 
from any violations thereof. 

The cease and desist provisions of this order shall become effec- 
tive on the day after service of this order on respondent. The revo- 
cation order shall become effective on the 30th day after service of 
this order on respondent. 


In re: Larry D. Lirrte. AWA Docket No. 309. Decided February 20, 
1986. 


Violation of Animal Welfare Act. 


Robert A. Ertman, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seg.) (‘Act’) by a Complaint filed by 
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the Administrator, Animal and Plant Health Inspection Service 
(“APHIS”), United States Department of Agriculture, charging 
that respondent violated the regulations and standards issued 
under the Act (9 CFR § 1.1 et seg.). This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to these proceedings (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations contained in 
the complaint, specifically admits that the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions, and waives oral hearing and further procedure. Complainant 
and respondent agree for the purpose of settling this procedure to 
the entry of this decision. 


FINDINGS OF FACT 


1. Respondent is an individual whose mailing address is Box 186, 
Barnes City, Iowa 50027. 

2. At all times material herein respondent was licensed as a 
dealer under the Act. 

3. At the time of his original license application, respondent re- 
ceived a copy of the regulations and standards contained in 9 CFR 


Chapter 1, Subchapter A, and agreed in writing to comply with 
said standards and regulations. 


CONCLUSION 


Respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision and order, this deci- 
sion and order will be entered. 


ORDER 


Respondent shall comply with each and every provision of the 
Animal Welfare Act (7 U.S.C. § 2131 et seg.) and the standards and 
regulations issued thereunder (9 CFR § 1.1 et seg.) and shall cease 
and desist from any violation thereof. 

This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the first day after 
service of this Decision and Order on the respondent. 
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In re: CAROLYN Maserry. AWA Docket No. 338. Decided February 
20, 1986. 


Violation of the Animal Welfare Act. 


Robert Ertman, for complainant. 
James J. Wheeler, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Animal Welfare Act, as 
amended, 7 U.S.C. § 2131 et seg., by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent vio- 
lated the regulations and standards issued pursuant to the Act, 9 
CFR § 1.1 et seg. This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this pro- 
ceeding, 7 CFR § 1.138. 

The respondent admits the jurisdictional allegations in of the 
complaint and specifically admits that the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure, and consents and 


agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Carolyn Maberry, hereinafter referred to as respondent, is an 
individual whose mailing address is Route 2, Dawn, MO 64638. 

2. At all times material herein respondent was licensed under 
the Act as a Class B dealer. 

3. At the time respondent’s license was issued and annually 
thereafter, respondent received a copy of the regulations and stand- 
ards contained in Title 9, Chapter 1, Subchapter A of the Code of 
Federal Regulations and agreed to comply with said regulations 
and standards. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent shall abide by each and every provision of the 
Animal Welfare Act, as amended, and the regulations and stand- 
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ards issued thereunder, and shail cease and desist from violations 
thereof. Further, respondent is assessed a civil penalty of $500.00, 
which is hereby suspended conditioned upon her compliance with 
this order. 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: CARNIVORE EVOLUTIONARY RESEARCH INstTITUTE. AWA Docket 
No. 251. Decided February 24, 1986. 


Violation of Animal Welfare Act. 


Donald Tracey, for complainant. 
Kim Wetherill, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Animal Welfare Act, as 
amended, 7 U.S.C. § 2131 et seg., by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent vio- 
lated the regulations and standards issued pursuant to the Act, 9 
CFR § 1.1 et seg.. This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this pro- 
ceeding, 7 CFR § 1.138. 

The respondent admits that at times material to the allegations 
of the complaint it was registered as a research facility under the 
Act and specifically admits that the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Respondent, Carnivore Evolutionary Research Institute, the 
predecessor to Carnivore Preservation Trust, has a mailing address 
of Route 5, Box 326, Pittsboro, North Carolina 27312. 

(2) Respondent, at times material herein, was registered as a re- 
search facility under the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


(1) Respondent, its agents and employees, acting directly or 
through any corporate or other device shall not violate the Animal 
Welfare Act and the regulations and standards issued thereunder, 
and in particular: 

a. Agrees to obtain a license before selling animals covered 
under the Act; and 

b. Agrees not to interfere with inspections conducted by 
APHIS pursuant to the Act during normal business hours. 

(2) Respondent is assessed a civil penalty of $2250. 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: L.M. and WANDA BARNFIELD. AWA Docket No. 352. Decided 
February 28, 1986. 


Violation of the Animal Welfare Act. 


Robert Ertman, for complainant. 
Harvey M. Tettlebaum, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act. A complaint 
issued by the Administrator of the Animal and Plant Health In- 
spection Service pursuant to the Act and the applicable Rules of 
practice was served upon respondents. This decision is entered pur- 
suant to the consent decision provision of the Rules of Practice (7 
CFR § 1.138). 

For the purpose of settling this case and for such purpose only, 
respondents admit the jurisdictional allegations of the complaint, 
specifically admit that the Secretary of Agriculture has jurisdiction 
in this matter, and waive hearing and further procedure herein. 
Complainant and respondents consent to the issuance of this Order. 
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ORDER 


Respondents, their agents and employees, acting directly or 
through any other person, agent, corporation or other entity, shall 
cease and desist from violating the Animal Welfare Act and the 
regulations and standards issued thereunder, and in particular, 
from selling animals without a license as required by the Act. 

In accordance with section 19 of the Act (7 U.S.C. § 2149), re- 
spondents are assessed a civil penalty in the amount of $15,000.00. 

From the effective date of this order, respondents shall not, di- 
rectly or through any other person, agent, corporation or other 
entity, engage in, be associated with, or derive any benefit from, 
any business or activity requiring a license under the Animal Wel- 
fare Act, except with the prior written approval of the Area Veteri- 
narian-in-Charge, United States Department of Agriculture. This 
provision shall not bar the sale or lease of property, real or person- 
al, nor the sale of any business entity, so long as the amount of 
compensation of such sale or lease does not depend in whole or 
part upon income to be derived from activities subject to the Act; 
Provided, however, that notwithstanding this prohibition, respond- 
ent Wanda Barnfield may apply for a license as a Class “A” dealer 


after one (1) year from the effective date of this Order, and any 
such application shall be considered without regard for any inci- 
dent which gave rise to the complaint in this action. 
This order shall have the same effect as if entered after a full 
hearing and shall be effective upon service upon respondents. 
Copies of this decision shall be served upon respondents. 
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COURT DECISION 


Utica PacKING CoMPANY and Davip FENSTER v. JOHN R. BLOCK, 
SECRETARY, UNITED STATES DEPARTMENT OF AGRICULTURE,et al. 
Civil Action No. 85-1324. (USDA FMIA Docket No. 35.) Decid- 
ed January 13, 1986. 


James L. Quarles, III, Washington, D.C., and Geoffrey S. Stewart, for plaintiffs-appel- 
lants. 

L. Michael Wicks, Assistant U.S. Attorney, Detroit, Michigan, for defendants-appe- 
lees. 


UNITED STATES COURT OF APPEALS, SIXTH CIRCUIT. 


Before LIVELY, Chief Judge, and CONTIE and WELLFORD, Cir- 
cuit Judges. LIVELY, Chief Judge. 

The question in this case is whether the Secretary of Agriculture 
may replace the Judicial Officer of the Department of Agriculture 
(hereafter USDA) after that officer has rendered a final decision in 
a case and then present a petition for reconsideration to the re- 
placement. The district court found no legal impediment to this 
course of conduct, and affirmed the decision rendered by the second 
Judicial Officer. We disagree and reverse. 


THE ADMINISTRATIVE SETTING 


In 1940 Congress passed the Schwellenbach Act, 54 Stat. 81 
(1940), now codified as 7 U.S.C. § 450c-450g (1982). This law author- 
ized the Secretary of Agriculture (Secretary) to delegate his regula- 
tory functions. Pursuant to this authority the Secretary established 
the position of Judicial Officer. “The Judicial Officer acts as the 
final deciding officer in lieu of the Secretary in Department admin- 
istrative proceedings involving adjudicating or rate-making where 
the statute requires an administrative hearing or opportunity 
therefor.” T. Flavin, The Functions of the Judicial Officer, United 
States Department of Agriculture, 26 Geo. Wash.L.Rev. 277 (1957- 
58) (footnote omitted). The delegation to the Judicial Officer as 
final deciding officer in adjudication proceedings is contained in 7 
CFR § 2.35 (1985). 

The Federal Meat Inspection Act, 21 U.S.C. §§ 601, et seq. (1982), 
requires that all meat food products moving in or affecting com- 
merce be “prepared,” labeled and marked only as permitted by the 
statute and regulations and that inspectors be appointed for the 
purpose of enforcing these requirements. Section 401 of the Meat 
Inspection Act, 21 U.S.C. § 671, empowers the Secretary to remove 
a person or firm deemed unfit to deal with meat food products by 
withdrawing the inspection service: 
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The Secretary may (for such period, or indefinitely, as 
he deems necessary to effectuate the purposes of this chap- 
ter) refuse to provide, or withdraw, inspection service 
under subchapter I of this chapter with respect to any es- 
tablishment if he determines, after opportunity for a hear- 
ing is accorded to the applicant for, or recipient of, such 
service, that such applicant or recipient is unfit to engage 
in any business requiring inspection under subchapter I 
because the applicant or recipient, or anyone responsibly 
connected with the applicant or recipient, has been con- 
victed, in any Federal or State court, of (1) any felony, or 
(2) more than one violation of any law, other than a 
felony, based upon the acquiring, handling, or distributing 
of unwholesome, mislabeled, or deceptively packaged food 
or upon fraud in connection with transactions in food. This 
section shall not affect in any way other provisions of this 
chapter for withdrawal of inspection services under sub- 
chapter I from establishments failing to maintain sanitary 
conditions or to destroy condemned carcasses, parts, meat 
or meat food products. 


For the purpose of this section a person shall be deemed 
to be responsibly connected with the business if he was a 
partner, officer, director, holder, or owner of 10 per 
centum or more of its voting stock or employee in a mana- 
gerial or executive capacity. 


The determination and order of the Secretary with re- 
spect thereto under this section shall be final and conclu- 
sive unless the affected applicant for, or recipient of, in- 
spection service files application for judicial review within 
thirty days after the effective date of such order in the ap- 
propriate court as provided in section 674 of this title. Ju- 
dicial review of any such order shall be upon the record 
upon which the determination and order are based. 


The Secretary has promulgated rules of practice governing formal 
adjudicatory proceedings under various statutes, including the 
Meat Inspection Act. 7 CFR § 1.130, et seq. (1985). When an admin- 
istrator of an agency within the USDA files a complaint with the 
Secretary the matter is referred to an administrative law judge 
(ALJ). Upon request the party complained against is entitled to a 
hearing before the ALJ. The decision of the ALJ is final unless 
there is a timely appeal to the Judicial Officer, who decides the 
appeal on the administrative record. The Judicial Officer may 
grant oral argument or accept submission on briefs. The Judicial 
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Officer renders a decision under procedures set forth in 7 CFR 
§ 1.145(): 


(i) Decision of the Judicial Officer on Appeal. As soon as 
practicable after the receipt of the record from the Hear- 
ing Clerk, or, in case oral argument was had, as soon as 
practicable thereafter, the Judicial Officer, upon the basis 
of and after due consideration of the record and any 
matter of which official notice is taken, shall rule on the 
appeal. If the Judicial Officer decides that no change or 
modification of the Judge’s decision is warranted, the Judi- 
cial Officer may adopt the Judge’s decision as the final 
order in the proceeding, preserving any right of the party 
bringing the appeal to seek judicial review of such decision 
in the proper forum. A final order issued by the Judicial 
Officershall be filed with the Hearing Clerk. Such order 
may be regarded by the respondent as final for purposes of 
judicial review without filing a petition for rehearing, 
reargument, or reconsideration of the decision of the Judi- 
cial Officer. 


The regulations further provide that if reconsideration is sought a 
petition to reconsider the decision of the Judicial Officer shall be 
filed within 10 days after service of the decision. 7 CFR 
§ 1.146(a)(3). 


I. 
A. 


In 1978 David Fenster, president and part owner of Utica Pack- 
ing Company was convicted of bribing a meat inspector. After a 
hearing on a complaint filed by USDA the ALJ ordered withdrawal 
of meat inspection services from Utica unless Fenster divested him- 
self of his holdings in the company and withdrew from manage- 
ment. Fenster appealed the decision and the Judicial Officer, 
Donald Campbell, affirmed the finding of the ALJ that Utica was 
unfit to receive inspection services because a responsibly connected 
person had been convicted of a felony which went to the heart of 
the inspection program. The Judicial Officer found Fenster’s argu- 
ment for leniency based on mitigating circumstances irrelevant 
and declined to consider any other circumstances in view of the 
type of felony involved. The effect of withdrawing inspection was to 
debar Utica from engaging in the meat products business so long 
as Fenster was associated with the company. 
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Fenster and Utica filed a complaint in the United States District 
Court for the Eastern District of Michigan pursuant to 21 U.S.C. 
§ 674,! seeking review of the final decision of the Judicial Officer. 
After reviewing the administrative record the district court grant- 
ed summary judgment affirming the decision. Utica Packing Co. v. 
Bergland, 511 F.Supp. 655 (E.D. Mich. 1981). On appeal this court 
found that the Judicial Officer erred in refusing to consider miti- 
gating circumstances. The case was remanded “‘to afford the Judi- 
cial Officer an opportunity to consider the mitigating circum- 
stances advanced by Fenster.” Utica Packing Co. v. Bergland, 705 
F.2d 460 (6th Cir. 1982) (Table). 


Upon remand Judicial Officer Campbell expressed strong dis- 
agreement with the decision of this court, stating “any person who 
is convicted under 18 U.S.C. § 201(b) of corruptly bribing a Federal 
meat inspector is unfit to receive Federal inspection regardless of 
any mitigating circumstances.” In re Utica Packing Company, 
FMIA Docket No. 35, Decision at 27 (Nov. 18, 1982) (emphasis in 
original). Because he was required to do so by this court’s decision, 
Campbell did review the evidence of mitigating circumstances 
which included: possible improper conduct by the inspectors; viru- 
lent anti-Semitic remarks by one of the inspectors (Fenster is a 
Jewish survivor of the Holocaust); Fenster’s serious health prob- 
lems at the time of the bribery; evidence that despite the bribery, 
Fenster wanted to operate a clean plant; and the Judicial Officer’s 
finding that the bribery stemmed partly from a misunderstanding. 

As he reviewed each of the mitigating circumstances Judicial Of- 
ficer Campbell stated in his decision that, except for this court’s de- 
cision, he would “give no weight to this circumstance.” Neverthe- 
less, Campbell concluded: 


If mitigating circumstances must be considered, I cannot 
reasonably imagine any stronger mitigating circumstances 
than appear here. If any felon convicted under 18 U.S.C. 
§ 201(b) of bribing a meat inspector is fit to receive Federal 
meat inspection, then David Fenster is fit . . . . Id. at 28. 


11. 21 U.S.C. § 674 provides: 


The United States district courts, the District Court of Guam, the District 
Court of the Virgin Islands, the highest court of American Samoa, and the 
United States courts of the other Territories, are vested with jurisdiction specif- 
ically to enforce, and to prevent and restrain violations of, this chapter, and 
shall have jurisdiction in all other kinds of cases arising under this chapter, 
except as provided in section 607(e) of this title. 
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The Judicial Officer ordered the complaint dismissed 
“with great reluctance and misgiving.” Jd. at 29. 


B. 


Since the Judicial Officer acts for the Secretary, the only post- 
decision proceeding open to the USDA is a petition to the Judicial 
Officer for reconsideration. Several USDA officials met shortly 
after receiving Campbell’s second opinion to consider what options 
might be available. As the brief of the Secretary in this court 
states, the USDA “violently disagreed” with the latest decision of 
the Judicial Officer and had “little hope of reconsideration.” In- 
stead of petitioning for reconsideration immediately, these officials 
obtained the Secretary’s agreement to revoke Campbell’s authority 
to perform any further “regulatory function” in the Utica case and 
to “vest such authority in Deputy Assistant Secretary John J. 
Franke, Jr.’”’ Appellee’s Brief at 8-9. Mr. Franke is not a lawyer 
and had never performed adjudicatory, regulatory or legal work. 
Richard Davis, an attorney in the Office of General Counsel of 
USDA, was assigned to assist Franke. Davis had no previous con- 
tact with the Utica case, but his immediate supervisor participated 
in the removal of Campbell and appointment of Franke, and also 
supervised the division responsible for the prosecution of Utica. 

Late in the afternoon of the tenth day after Campbell’s decision 
the Secretary filed a petition for reconsideration with Franke. 
After denying Utica’s motion to strike the notice of revocation and 
redelegation the new Judicial Officer granted the motion for recon- 
sideration. Franke found that “despite the mitigating circum- 
stances presented by respondent, respondent is unfit to receive fed- 
eral meat inspection so long as David Fenster is associated with 
the plant.” He then ordered inspection service withdrawn indefi- 
nitely until Fenster should sever all association with Utica. Utica 
and Fenster again sought review in the district court, and the dis- 
trict court again granted summary judgment in favor of the Secre- 
tary. This appeal followed. 


Il. 
A. 


There are additional facts that should be stated before we under- 
take a consideration of the legal issues raised by the parties. The 
USDA officials who made the decision to replace Campbell were 
Dr. Houston, Administrator of Food Safety and Inspection Services, 
the client agency of the prosecution; James Barnes, USDA General 
Counsel; James Kelly, an Associate General Counsel who actually 
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participated in supervision of the Utica case at the time the revoca- 
tion and redelegation took place and was the supervisor of Richard 
Davis; and Harold Reuben of the Office of General Counsel who 
also participated in supervision of the prosecution. The Secretary 
was out of Washington and did not have information available to 
make an independent decision. He accepted the recommendation of 
the others and signed the revocation and redelegation order. 

In response to requests for admission the Secretary judicially ad- 
mitted that “[o]ne of the purposes of appointing a ‘second Judicial 
Officer’ was to improve the Department’s chances of winning a pe- 
tition for reconsideration.” 


B. 


Utica and Fenster have presented a number of arguments for re- 
versal, two of which require our consideration. In the first place, 
they contend that the actions of USDA violated the Administrative 
Procedure Act, particularly 5 U.S.C. § 554(d), which provides in rel- 
evant part: 


An employee or agent engaged in the performance of in- 
vestigative or prosecuting functions for an agency in a case 


may not, in that or a factually related case, participate or 
advise in the decision, recommended decision, or agency 
review pursuant to section 557 of this title, except as wit- 
ness or counsel in public proceedings. 


The plaintiffs admit that Franke performed no investigative or 
prosecuting functions in the Utica case. They argue, however, that 
the selection of Franke and Davis by officials who were involved in 
the prosecution of the case violated the prohibition against prosecu- 
tors participating or advising in the decision of the second Judicial 
Officer. The Secretary counters that there was no violation of 
§ 554(d) since neither Franke nor Davis had prior contact with the 
Utica case and no prosecutor or investigator participated as a 
judge. 

The second basis for reversal urged by the plaintiffs is that the 
procedures followed by USDA in this case violated the due process 
guarantee of the Fifth Amendment. They assert that fundamental 
fairness was sacrificed to gain a desired decision from a hand- 
picked judge and that all appearance of fairness was “shattered.” 
The plaintiffs point out that Campbell was a career employee who 
was protected under the merit system and thus immune to depart- 
mental pressures (though he had no tenure in the position of Judi- 
cial Officer), whereas Franke, a political appointee, had no job pro- 
tection and could be fired at will. In addition, they contend, the ap- 
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pointment of Davis, a subordinate of Kelly, guaranteed that the 
group who chose the “option” of revocation and redelegation would 
have strong influence over the decision on reconsideration. 

The Secretary responds that there is a presumption of honesty 
and integrity on the part of responsible officers and that the plain- 
tiffs produced no evidence of any improprieties by Franke or Davis. 
He argues that the supervision of agency adjudicators by prosecuto- 
rial officers has been upheld and that criminal cases involving 
blending of prosecutorial and judicial functions are not controlling 
in administrative settings. 


Ill. 
A. 


Neither the court nor the parties have found a case with facts 
similar to those established by this record. This may be because 
very few federal agencies and departments have a position like the 
USDA Judicial Officer. He acts as delegee of the Secretary who ap- 
pears to have total discretion in selecting and appointing the 
person to fill the position. While admitting that one of the reasons 
for removing Campbell and appointing Franke was to improve the 
chances of USDA on reconsideration, the Secretary asserts that the 
primary reason was that Campbell so “grossly misinterpreted” this 
court’s decision ordering a remand that he was incapable of exer- 
cising an objective review. Reduced to its essence this is a claim 
that the Secretary’s delegation can be withdrawn before reconsider- 
ation any time he disagrees with the Judicial Officer’s conclusions. 
Yet discovery in this case disclosed that Judicial Officers had made 
hundreds of decisions since 1940, and none had ever had his delega- 
tion revoked on this ground. If the Judicial Officer is to have stat- 
ure as an independent decision-maker, this argument of the Secre- 
tary cannot be accepted. 


B. 


The actions of USDA in this case do not appear to have violated 
APA § 554(d). The clear purpose of this section is to separate the 
investigative and prosecutorial functions from the adjudicative 
function. Wong Yang Sung v. McGrath, 339 U.S. 33, 41, 70 S.Ct. 
445, 450, 94 L.Ed. 616, modified, 339 U.S. 908, 70 S.Ct. 564, 94 L.Ed. 
1336 (1950). We do not accept the Secretary’s position that § 554(d) 
is to be read so narrowly that it applies only to cases where the 
same person acts as prosecutor or investigator and judge. However, 
so far as this record shows neither Franke nor Davis had any prior 
contact with the Utica case, and there was no showing that anyone 
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in USDA actually influenced the decision on reconsideration. Nor 
was there ary showing that either Franke or Davis was acquainted 
with ex parte information about the case. By regulation USDA has 
specifically prohibited ex parte communications between investiga- 
tors or prosecutors and the Judicial Officer: 


(a) At no stage of the proceeding between its institution 
and the issuance of the final decision shall the Judge or 
Judicial Officer discuss ex parte the merits of the proceed- 
ing with any person who is connected with the proceeding 
in an advocative or in an investigative capacity, or with 
any representative of such person: Provided, That proce- 
dural matters shall not be included within this limitation; 
and Provided further, That the Judge or Judicial Officer 
may discuss the merits of the case with such a person if all 
parties to the proceeding, or their attorneys have been 
given notice and an opportunity to participate. A memo- 
randum of any such discussion shall be included in the 
record. 


7 CFR § 1.151(a). 

In Grolier Inc. v. Federal Trade Commission, 615 F.2d 1215, 1220 
(9th Cir. 1980), the court stated the intention of Congress in adopt- 
ing § 554(d) as follows: 


We conclude that by forbidding adjudication by persons 
“engaged in the performance of investigative or prosecut- 
ing functions,’ Congress intended to preclude from deci- 
sionmaking in a particular case not only individuals with 
the title of “investigator” or “prosecutor,” but all persons 
who had, in that or a factually related case, been involved 
with ex parte information, or who had developed, by prior 
involvement with the case, a “will to win.” 


[1, 2] The focus under § 554(d) is on the past involvement of the ad- 
judicator. Under the peculiar facts of this case we include both 
Franke and Davis within the term “adjudicator” or “judge” be- 
cause of Franke’s obvious reliance on Davis in all matters legal. In 
order for § 554(d) to cause disqualification where the adjudicator 
was not actually a prosecutor or investigator in the case or a factu- 
ally related one, the person challenging his right to adjudicate has 
the burden of showing that some past involvement has acquainted 
him with ex parte information or engendered in him an unjudge- 
like “will to win.” Jd. at 1221. Though the “redelegation” of 
Franke as Judicial Officer was invalid for other reasons, the plain- 
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tiffs did not make this showing and we do not believe the move vio- 
lated the Administrative Procedure Act. 


IV. 
A. 


The Secretary does not quarrel with the indisputable fact that 
Anglo-American law does not permit anyone to be the judge of his 
own case. As least since Lord Coke’s decision in Dr. Bonham’s Case, 
8 Rep. 114a (C.P.1610), this has been the rule. The Secretary also 
recognizes that Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437, 71 L.Ed. 
749 (1927), established the principle that it violates due process for 
a judge to have a direct and substantial interest in the outcome of 
a case before him. However, the Secretary argues that these princi- 
ples were not involved in the removal of Campbell and the appoint- 
ment of Franke, since Franke was not a party and was not shown 
to have any interest in the outcome of the case. 

The Secretary places principal reliance on Marcello v. Bonds, 349 
U.S. 302, 75 S.Ct. 757, 99 L.Ed. 1107 (1955), in arguing that the due 
process rights of Fenster and Utica were not violated in the 
present case. Marcello involved proceedings under § 242(b) of the 


Immigration and Nationality Act of 1952, 8 U.S.C. § 1252(b). The 
petitioner charged that the proceedings violated due process be- 
cause they failed to provide for a fair and impartial hearing. The 
objection was that the special inquiry officer who conducted the de- 
portation proceedings was subject to the supervision and control of 
officials in the Immigration Service charged with investigative and 
prosecuting functions. Rejecting this claim, the Court stated: 


The contention is without substance when considered 
against the long-standing practice in deportation proceed- 
ings, judicially approved in numerous decisions in the fed- 
eral courts, and against the special considerations applica- 
ble to deportation which the Congress may take into ac- 
count in exercising its particularly broad discretion in im- 
migration matters. 


Id. at 311, 75 S.Ct. at 762. Marcello appears to be limited to immi- 
gration cases. 

The Supreme Court affirmed in Withrow v. Larkin, 421 U'S. 35, 
46, 95 S.Ct. 1456, 1464, 43 L.Ed.2d 712 (1975), that the due process 
requirement of a fair trial in a fair tribunal “applies to administra- 
tive agencies which adjudicate as well as to courts.” (Citation omit- 
ted). Nevertheless, the Court distinguished cases where the proba- 
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bility of actual bias is “too high to be constitutionally tolerable” 
from normal administrative adjudication: 


The contention that the combination of investigative and 
adjudicative functions necessarily creates an unconstitu- 
tional risk of bias in administrative adjudication has a 
much more difficult burden of persuasion to carry. It must 
overcome a presumption of honesty and integrity in those 
serving as adjudicators; and it must convince that, under a 
realistic appraisal of psychological tendencies and human 
weakness, conferring investigative and adjudicative powers 
on the same individuals poses such a risk of actual bias or 
prejudgment that the practice must be forbidden if the 
guarantee of due process is to be adequately implemented. 


Id. at 47, 95 S.Ct. at 1464. 
B. 


[3] There can be no doubt that the requirement of separation of 
functions is relaxed in administrative adjudication. However, the 
requirement of a fair trial before a fair tribunal has not been elimi- 
nated. Withrow v. Larkin. This concept requires the appearance of 
fairness and the absence of a probability of outside influences on 
the adjudicator; it does not require proof of actual partiality. 

In Amos Treat & Co. v. Securities and Exchange Commission, 306 
F.2d 260 (D.C. Cir.1962), the court considered a challenge to a 
former division director of the SEC participating after his appoint- 
ment as a commissioner in a case in which he had prior involve- 
ment. The dual role of the commissioner was challenged both 
under the APA and on due process grounds. The decision was 
based on due process considerations. Jd. at 267. In attempting to de- 
termine the application of due process to administrative adjudica- 
tions the court quoted Hannah v. Larche, 363 U.S. 420, 442, 80 S.Ct. 
1502, 1514, 4 L.Ed.2d 1307 (1960): 


“Its exact boundaries are undefinable, and its content 
varies according to specific factual contexts. Thus, when 
governmental agencies adjudicate or make binding deter- 
minations which directly affect the legal rights of individ- 
uals, it is imperative that those agencies use the proce- 
dures which have traditionally been associated with the ju- 
dicial process.” 


306 F.2d at 263 (footnote omitted). The court concluded that quasi- 
judicial proceedings must entail, “at the very least,” a fair trial, 
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quoting In re Murchison, 349 U.S. 138, 136, 75 S.Ct. 623, 625, 99 
L.Ed. 942 (1955): 


“A fair trial in a fair tribunal is a basic requirement of 
due process. Fairness of course requires an absence of 
actual bias in the trial of cases. But our system of law has 
always endeavored to prevent even the probability of un- 
fairness.” 


306 F.2d at 263. Hannah was a civil rights case and Murchison was 
a criminal case, yet the court turned to them for guidance in deter- 
mining what process is due in administrative proceedings of a judi- 
cial or quasi-judicial nature. 

[4] We believe this is a case where the plaintiffs have shown the 
risk of unfairness to be “intolerbly high.”’ Every disappointed liti- 
gant would doubtless like to replace a judge who in the regular 
course of his or her duties has decided a case against the litigant 
and present a motion for a new trial or for reconsideration to a dif- 
ferent judge of his own choosing. All notions of judicial impartial- 
ity would be abandoned if such a procedure were permitted. 

There is no guarantee of fairness when the one who appoints a 
judge has the power to remove the judge before the end of proceed- 
ings for rendering a decision which displeases the appointer. Yet 
that is exactly what occurred in this case. Campbell was appointed 
Judicial Officer long before the Utica case arose, and considered 
the case in the normal course of his duties. When Campbell ren- 
dered a decision in the case with which USDA “violently dis- 
agreed,” officials of the department unceremoniously removed him 
and presented a petition for reconsideration to their hand-picked 
replacement. 

It is of no consequence for due process purposes that Fenster and 
Utica were unable to prove actual bias on the part of Franke or 
Davis. The officials who made the revocation and redelegation deci- 
sion chose a non-career employee with no background in law or ad- 
judication to replace Campbell. They assigned a legal advisor to the 
new Judicial Officer who worked under an official who was directly 
involved in prosecution of the Utica case. Such manipulation of a 
judicial, or quasi-judicial, system cannot be permitted. The due 
process clause guarantees as much. As the court stated in D.C. Fed- 
eration of Civic Ass’ns v. Volpe, 459 F.2d 1281, 1246-47 
(D.C.Cir.1971), cert. denied, 405 U.S. 1030, 92 S.Ct. 1290, 31 L.Ed.2d 
489 (1972): 
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With regard to judicial decisionmaking, whether by court 
or agency, the appearance of bias or pressure may be no 
less objectionable than the reality. 


¥. 


Nothing in this opinion should be perceived as minimizing the 
seriousness of Fenster’s criminal activities. Bribing an inspector 
does strike at the heart of the meat inspection program and cannot 
be tolerated. As we wrote in our earlier unpublished opinion in this 
case: 


The more closely the conduct strikes to the policies of 
the Federal Meat Inspection Act, the more likely it alone 
will support a determination of unfitness regardless of the 
mitigating facts present. See Wyszynski Provision, Co., Inc. 
v. Sec. of Agriculture, 5388 F.Supp. 361, 364 (E.D.Pa.1982). 


Judicial Officer Campbell properly concerned himself with the 
nature of Fenster’s criminal activities and the possible harm to the 
public which could flow from them. It is not certain that Campbell 
properly construed this court’s remand order in considering miti- 


gating circumstances. However, that is not the issue presently 
before us. Whether the Judicial Officer was correct or incorrect in 
his application of the law, the Secretary’s efforts to change the 
result by the methods described in this opinion cannot be permit- 
ted to succeed. 


The judgment of the district court is reversed, and the case is re- 
manded with directions to remand it to the Secretary for re-entry 
of Judicial Officer Campbell’s order dismissing the complaint 
against Utica and Fenster. 
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DISCIPLINARY DECISIONS 


In re: THE Bic “O”’ HamBurGER Co. INc. FMIA Docket No. 93. De- 
cided January 9, 1986. 


Violation of the Federal Meat Inspection Act. 


Jaru Ruley, for complainant. 
William Condon, New York, N.Y., for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


These are proceedings under Title I of the Federal Meat Inspec- 
tion Act (FMIA) as amended (21 U.S.C. §§ 601 et seg.) to withhold 
and deny inspection services under the above acts to the respond- 
ent. These proceedings were initiated by a complaint filed on Sep- 
tember 9, 1985, by the Administrator of the United States Depart- 
ment of Agriculture’s Food Safety and Inspection Service. Respond- 
ent filed its answer to the complaint on October 4, 1985. 

The parties have agreed that these proceedings should be termi- 
nated by the entry of the Consent Decision set forth below and 
have agreed to the following stipulation: 

1. For purposes of this stipulation and the provisions of the 
Consent Decision only, respondent admits all of the jurisdictional 
allegations set forth herein, admits the findings of fact set out 
below, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; and 

(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of this decision. 

2. Respondent waives any action against the United States De- 
partment of Agriculture, under the Equal Access to Justice Act of 
1980, Pub. L. 96-481, which went into effect October 1, 1981, for 
fees and other expenses incurred by Respondent in connection with 
this proceeding. 

3. This Stipulation and Consent Decision are for settlement 
purpose in this proceeding only and do not otherwise constitute an 
admission or denial by respondent that it has violated the regula- 
tions or statutes involved. 
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FINDINGS OF FACT 
I 


Respondent, at all times material, was a company which operat- 
ed a meat processing establishment in Brooklyn, New York, and 
was a recipient of meat inspection services under Title I of the 
FMIA. The respondent’s mailing address is 218 Knickerbooker 
Avenue, Brooklyn, New York. 


IT 


On or about June 14, 1985, in the United States District Court 
for the Eastern District of New York, the respondent was convicted 
of knowingly and willfully transporting in commerce meat food 
products of beef, which were capable of use as human food, and 
which were adulterated and misbranded in violation of the FMIA. 


CONCLUSION 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Consent Decision in disposition of this proceeding, 
such Decision will be issued. 


ORDER 


Inspection services under Title I of the FMIA are withheld from 
and denied to the respondent, its successors, affiliates and assign- 
ees for a period of one year. However, said withholding and denial 
shall be suspended and held in abeyance and inspection services 
shall be provided to respondent so long as, in addition to all other 
requirements of inspection: 

1. Respondent does not manufacture, handle, sell or transport 
any ground meat item which contains any added water, binders or 
extenders except as provided in special conditions number 2 and 3 
of this order and 9 CFR § 319.15 (a) and (b). 

2. After the effective date of this stipulation and consent deci- 
sion, the respondent may handle, sell and transport its remaining 
inventory of ground meat items containing partially defatted beef 
fatty tissue, provided that all such activity shall cease at close-of- 
business on February 28, 1986. 

3. Respondent may manufacture, handle, sell and transport 
ground meat items containing texturized vegetable protein with 
water in quantities adequate to facilitate mixing; provided such 
products are properly identified and/or labeled. 

4. Respondent does not purchase, handle, or store at the offi- 
cial establishment any item, other than texturized vegetable pro- 
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tein, which could be used as an extender or binder in an uncooked 
meat food product. 

5. Respondent maintains the inventory of texturized vegetable 
protein in a controlled or secured area of the plant. 

6. Respondent maintains complete records of all transactions 
concerning the texturized vegetable protein including inventory 
with dates and amounts received as well as amounts used and 
amounts of the product which the additive was used in. 

7. Respondent does not accept or receive product returned due 
to its condition or the condition of the box or container without 
prior notice to and supervision by the on-site U.S.D.A. Inspector. 

8. Respondent does not process, recondition, wash, trim or sep- 
arate any off-condition product without the knowledge and supervi- 
sion of the USDA Inspector. 

9. Respondent does not process, handle, or store custom exempt 
products or game, whether for customers, employees, the owner, 
friends or relatives. 

10. Respondent maintains full, complete, accurate and appro- 
priate written records of its business activities. 

11. Respondent makes a detailed semiannual written report to 
the Meat and Poultry Inspection Office’s Area Supervisor, New 
York, New York, concerning its adherence to this Stipulation and 
Consent Decision with a copy to the establishment’s Inspector In 
Charge. The first such report is due July 1, 1986. 

12. Respondent does not knowingly hire or permit the employ- 
ment of any person who has been convicted of any violations of the 
FMIA, the PPIA, similar State and local food safety laws or of any 
crime of moral turpitude. 

13. Respondent makes a request to the establishment’s inspec- 
tor that any of its formulations and labels containing additives 
other than water and texturized vegetable protein be rescinded. 

The special conditions set forth in paragraphs 1 through 13 shall 
be applicable for a period of five years. During the five-year period, 
the Secretary shall have the right to summarily withdraw inspec- 
tion service upon a finding by appropriate national headquarters 
staff of a violation of any special condition set forth in paragraphs 
1 through 12. Any summary withdrawal of inspection service shall 
be subject to respondent’s right to request an expedited hearing on 
the violations alleged. 

This order shall not be construed as precluding the Department 
from taking other appropriate action, including criminal referral, 
for violations of the FMIA. 
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In re: Stxty-Srx Pacxine Co. Inc. FMIA Docket No. 87. Decided 
January 24, 1986. 


Violation of the Federal Meat Inspection Act. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION AND ORDER 


This is a proceeding under the Federal Meat Inspection Act 
(FMIA), as amended (21 U.S.C. §601 et seg.), and the applicable 
Rules of Practice (9 CFR § 335.1 et seq.), to withdraw federal meat 
inspection service from Sixty-Six Packing Company, Inc. This pro- 
ceeding was commenced by a complaint filed on April 24, 1985, by 
the Administrator of the Food Safety and Inspection Service (FSIS), 
United States Department of Agriculture (USDA), who is responsi- 
ble for the administration of federal meat inspection services. The 
parties have agreed that this proceeding should be terminated by 
the entry of the consent decision set forth below and have agreed 
to the following stipulations: 

1. For purposes of this stipulation and the provisions of this 
Consent Decision only, Sixty-Six Packing Company, Inc., hereafter 
referred to as the respondent, admits all of the jurisdictional alle- 
gations of the complaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; and 

(c) All rights to seek judicial review or to otherwise chal- 
lenge or contest the validity of this decision. 

2. This Stipulation and Consent Decision are for settlement 
purposes in this proceeding only and do not otherwise constitute an 
admission or denial by the respondent that it violated the regula- 
tions or statutes involved. 

3. The respondent waives any action against the USDA under 
the Equal Access to Justice Act of 1980, (5 U.S.C. § 504 et seq.) for 
fees and other expenses incurred by the respondent in connection 
with this proceeding. 


FINDINGS OF FACT 


1. Respondent is now, and at all times material herein, a corpora- 
tion organized and existing under the laws of New Mexico and op- 
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erating a federally inspected meat packing establishment located at 
100 North Sixth Street, Tucumcari, New Mexico 88401. 

2. Respondent is now, and at all times material herein, a recipi- 
ent of inspection service under Title I of the FMIA at said estab- 
lishment. 

3. On or about November 27, 1984, the respondent was convicted, 
and on January 7, 1985, judgment was entered, in the United 
States District Court for the District of New Mexico, of four (4) 
counts of false labelings of meat products, in violation of 21 U.S.C. 
Sections 601(n)(1), 610(c), 610(d), 611(b), 676(a), and 18 U.S.C. Section 
2. 

4. James Leonard was at all times material herein an employee 
in charge of the loading operations of, and responsibly connected 
with, the respondent. 

5. On or about November 27, 1984, James Leonard was convicted, 
and on January 7, 1985, judgment was entered, in the United 
States District Court for the District of New Mexico, of three (8) 
counts of false labeling of meat products, in violation of 21 U.S.C. 
Sections 601(n)(1), 610(c), 610(d), 611(b), 676(a) and 18 U.S.C. Section 
2. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Consent Decision in disposition of this proceeding, 
such Order will be issued. 


ORDER 


Inspection service under Title I of the FMIA is, for a period of 
five (5) years, withdrawn from and denied to respondent, its offi- 
cers, directors, partners, affiliates, successors, and assigns, directly 
or through any corporate device. This five year period of withdraw- 
al and denial will be held in abeyance, except for a period from 
February 23, 1985, through February 23, 1986, and will not become 
effective: 

1. For so long as, within four years from February 23, 1986, re- 
spondent or any of its officers, partners, employees, agents, or af- 
filiates do not violate (as that term is defined in paragraph II, 
infra) any section of the FMIA or state or local statute, involving 
the preparation, sale, transportation or attempted distribution of 
any adulterated or misbranded products; and 

2. For as long as, within four years from February 23, 1986, re- 
spondent: 

(a) Does not knowingly employ or add any individual who 
has been convicted, in any federal or state court of any felony, or of 
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more than one violation of any law, other than a felony, based 
upon the acquiring, handling, or distributing of unwholesome, mis- 
labeled or deceptively packaged food, or fraud in connection with 
transactions in food; and 

(b) Immediately terminates its connection with any such in- 
dividual when that individual’s conviction becomes known. 

3. Respondent does not accept or receive any returned product 
due to its condition or the condition of the carton or container 
without prior notice to, and approval by, the on-site USDA Inspec- 
tor. 

4. Respondent does not handle, process, separate, wash, trim, 
recondition, or rework any returned or off-condition product with- 
out prior notice to and approval by the on-site USDA Inspector. 

5. Respondent does not relabel any meat or meat food product 
without prior notice to, and approval by, the on-site USDA Inspec- 
tor. 

6. Respondent does not process, handle, or store custom exempt 
product or game animals, whether for customers, employees, 
friends, relatives, owners, directors or managers of Sixty-Six Pack- 
ing Company, Inc., or others. 

7. Respondent maintains full, complete, and accurate written 
records of all business activities applicable to the Federal Meat In- 
spection Act. 

8. Respondent makes a detailed semi-annual written report to 
the Meat and Poultry Inspection Office’s Area Supervisor, located 
at: 611 East 6th Street, Room 401, Austin, Texas 78701, concerning 
respondent’s adherence to this Stipulation and Consent Decision. A 
copy of this report will be provided to the establishment's USDA 
Inspector In Charge. These semi-annual reports will be due on July 
1 and December 1 of each year of probation. 


IT 


The term violate, as used in paragraph I(1) herein, means a viola- 
tion found upon conviction (or upon affirmation of conviction, if ap- 
pealed), or upon a final decision in a formal adjudicatory proceed- 
ing before the Secretary (or upon affirmation of the Secretary’s de- 
cision, if appealed), and if it is found that there is any such viola- 
tion of any term of this Order, the suspension of the withdrawal 
and denial of inspection service under Title I of the FMIA shall be 
terminated and denial will become effective immediately. This 
shall not preclude the referral of any such violation to the Depart- 
ment of Justice for possible criminal or civil proceedings. 
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III 


The special conditions set forth in paragraphs 2 through 8 shall 
be applicable for a period of (4) four years. During this (4) four-year 
period, from February 23, 1986, to February 23, 1990, the Secretary 
shall have the right to summarily withdraw inspection service 
upon a finding by appropriate national headquarters staff of a vio- 
lation of any special condition set forth in paragraphs 2 through 8. 
Any summary withdrawal of inspection service shall be subject to 
respondent’s right to request an expedited hearing on the viola- 
tions alleged. 

This Consent Decision and Order will become effective after 
being signed by an Administrative Law Judge and filed with the 
Hearing Clerk. 


In re: Trt State Meats & Provisions, Inc. FMIA Docket No. 92 & 
PPIA Docket No. 14. Decided February 20, 1986. 


Withdrawal of Inspection Services of Fed. Meat Inspection Act & Poultry Prod- 
ucts Inspection Act. 


Harold J. Reuben, for complainant. 
Michael F. Weuke, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION AND ORDER 


This is a proceeding under the Federal Meat Inspection Act 
(FMIA), as amended (21 U.S.C. §§ 601 et seqg.), the Poultry Products 
Inspection Act (PPIA), as amended (21 U.S.C. §§ 451 et seqg.), and 
the applicable Rules of Practice (7 CFR § 1.130 et seg. and 9 CFR 
§ 335.1 et seq.), to withhold and deny federal meat inspection serv- 
ice to Tri State Meats & Provisions, Inc. This proceeding was com- 
menced by a complaint filed on August 30, 1985, by the Adminis- 
trator of the Food Safety and Inspection Service (FSIS), United 
States Department of Agriculture (USDA), who is responsible for 
the administration of federal meat and poultry inspection services. 
The parties have agreed that this proceeding should be terminated 
by the entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, Tri State Meats & Provisions, Inc., 
hereinafter referred to as respondent, admits all of the jurisdiction- 
al allegations of the complaint, and waives: 

(a) Any further procedural steps; 
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(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons or bases 
thereof; and 

(c) All rights to seek judicial review or to otherwise chal- 
lenge or contest the validity of this decision. 

2. This Stipulation and Consent Decision is for settlement pur- 
poses in this proceeding only and does not otherwise constitute an 
admission or denial by the respondent that it violated the regula- 
tions or statutes involved. 

3. The respondent waives any action against the USDA under 
the Equal Access to Justice Act of 1980 (5 U.S.C. § 504 et seq.) for 
fees and other expenses incurred by the respondent in connection 
with this proceeding. 


FINDINGS OF FACT 


1. Respondent is an applicant seeking to operate a meat process- 
ing establishment located at 1376 Market Street, Linwood, Pennsyl- 
vania 19061. 

2. On or about March 5, 1985, respondent applied for Federal 


meat and poultry products inspection services under Title I of the 
FMIA and under the PPIA, at the above-named establishment. The 
application listed Mark S. Perry as the President, Secretary and 
Treasurer of respondent. 

3. Mark S. Perry is now, and at all times material herein was, 
listed as the only individual responsibly connected with the re- 
spondent’s proposed operation. 

4. Mark S. Perry formerly was the General Manager of the 
Summit Beef Company (hereinafter Summit), another meat proc- 
essing establishment, which was located at 1376-1378 Market 
Street, Linwood, Pennsylvania. 

5. On December 19, 1984, Administrative Law Judge Victor 
Palmer issued an Order indefinitely withdrawing inspection service 
under Title I of the FMIA from Summit. This Order furthermore 
denied and withheld such inspection service from Summit’s offi- 
cers, directors, successors and assigns, directly or through any cor- 
porate or other device, for an indefinite period of time. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Consent Decision in disposition of this proceeding, 
such Order will be issued. 
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ORDER 


Inspection services under Title I of the FMIA and under the 
PPIA are withheld from and denied to respondent, its officers, di- 
rectors, partners, affiliates, successors, and assigns, directly or 
through any corporate device, for a period of five years. 

HOWEVER, said withholding and denial shall be suspended and 
held in abeyance and inspection services shall be provided to re- 
spondent so long as, in addition to all other requirements of inspec- 
tion, the conditions set forth in paragraphs 1 through 13 below, are 
met. During this five-year period, the Secretary shall have the 
right to summarily withdraw inspection service upon a finding by 
appropriate national headquarters staff of a violation of any special 
condition set forth in paragraphs 1 through 13. The summary with- 
drawal of inspection service shall be effective pending final deter- 
mination of a violation in accordance with the applicable Rules of 
Practice. Such summary withdrawal shall have no relevance with 
respect to the final determination in the proceeding and will not 
preclude the respondent from requesting an expedited hearing. 

1. Vincent L. Perry shall not associate with respondent, its suc- 
cessors, or assigns, directly or through any corporate or other 
device, as a partner, officer, director, shareholder, or employee; nor 
have access to respondent’s premises; nor provide any direction or 
advice to or exercise any control over respondent, its successors or 
assigns, directly or through any corporate or other device; and 

2. Respondent shall not knowingly employ or add any individual 
who has been convicted, in any federal or state court of any felony, 
or more than one violation of any law, other than a felony, based 
upon the acquiring, handling, or distribution of unwholesome, mis- 
labeled or deceptively packaged food, or fraud in connection with 
transactions in food; and 

3. Respondent immediately terminates its connection with any 
such individual when that individual’s conviction becomes known; 
and 

4. Respondent shall not violate any sections of the FMIA or the 
PPIA, or any regulations issued thereunder; and 

5. Respondent shall identify any equipment used or located at its 
premises and which has been purchased or acquired after the effec- 
tive date of this Order as belonging to Mark S. Perry; and 

6. Respondent shall designate a full-time person who has overall, 
daily responsibility and control of respondent’s operations (i.e., 
plant manager or plant superintendent) to conduct daily reviews of 
all areas of the official establishment for sanitation. In addition, 
this Designee shall review daily products for condition, processing 
procedures, formulation, and labeling of finished products. All in- 
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coming meat and meat food products will be checked for condition 
upon arrival. Any product of questionable condition will be held for 
inspection by the assigned inspector before use. All daily reviews 
shall be recorded in a hardbound Log Book, including but not limit- 
ed to, the date, time, name of Designee conducting the review, the 
findings, suggestions and/or corrective action taken, and initialed 
by the Designee. Entries pertaining to incoming meat will include 
source, condition, and time received. The Log Book shall be avail- 
able for review by USDA personnel; and 

7. Respondent’s Designee shall immediately notify the USDA on- 
site inspector of any operational or sanitation deficiencies that 
would or have caused work stoppage and corrective actions taken 
during the daily reviews; and 

8. Respondent shall not prepare, handle or store custom exempt 
articles or game, whether for customers, employees, the owner, 
friends or relatives; and 

9. Respondent shall not accept or receive any returned product 
due to its condition or the condition of the carton or container 
without prior notice to, and approval by, the on-site USDA inspec- 
tor; and 


10. Respondent shall not handle, prepare, separate, wash, trim, 
recondition, or rework any returned or off-condition product with- 
out prior notice to, and approval by, the on-site USDA inspector; 
and 


11. Respondent shall maintain full, complete, and accurate writ- 
ten records of all other business activities applicable to the FMIA 
and the PPIA, which are available for review by USDA personnel; 
and 

12. Respondent shall make a detailed semiannual written report 
to the Meat and Poultry Inspection Office’s Area Supervisor, Fort 
Washington, Pennsylvania, concerning its adherence to this Stipu- 
lation and Consent Decision with a copy to the on-site USDA in- 
spector. The first such report is due July 1, 1986. All following 
semiannual written reports shall be submitted to the Area Supervi- 
sor on June 1 and December 1 of each calendar year that this Con- 
sent Decision and Order is effective; and 

13. Respondent shall afford duly authorized personnel of the 
USDA an opportunity to examine and to copy all such records, re- 
ports, and other documents required of the respondent in this Con- 
sent Decision and Order. 
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The Consent Decision and Order shall become effective after 
being signed by an Administrative Law Judge and filed with the 
Hearing Clerk. 
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In re: PrETER VANDER ZWAN. P&S Docket No. 6512. Decided Janu- 
ary 2, 1986. 


Engaging in business while insolvent. 


Thomas C. Heinz, for complainant. 
Richard G. Anderson, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent’s financial condi- 
tion does not meet the requirements of the Act and that the re- 
spondent wilfully violated the Act and the regulations issued there- 
under (9 CFR § 201.1 et seqg.). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 


maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Pieter Vander Zwan, doing business as Vander Zwan Livestock 
Commission Company and Vander Zwan Dairy Sales Yard, herein- 
after referred to as the respondent, is an individual whose business 
mailing address is 14880 Euclid Avenue, Chino, California 91710. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of a market agency, selling live- 
stock in commerce on a commission basis; 

(b) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for his own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce, and as 
a dealer to buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Pieter Vander Zwan, individually or through any 
corporate or other device, shall cease and desist from: 

1. Engaging in the business of a market agency or dealer while 
his current liabilities exceed his current assets; 

2. Failing to deposit in any Custodial Account for Shippers’ 
Proceeds, within the time prescribed in section 201.42(c) of the reg- 
ulations (9 CFR § 201.42(c)), amounts equal to the proceeds receiva- 
ble from the sale of consigned livestock; 

3. Failing to otherwise maintain any Custodial Account for 
Shippers’ Proceeds in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR § 201.42); 

4. Failing to pay, when due, the full purchase price of live- 
stock; 

5. Failing to pay the full purchase price of livestock; 

6. Issuing checks in payment for livestock without having suffi- 
cient funds on deposit and available to pay such checks upon pres- 
entation; and 

7. Failing to remit, when due, the net proceeds received from 
the sale of consigned livestock to the consignors of such livestock. 

Respondent shall create, keep and maintain books, records and 
memoranda which fully and correctly disclose all his business 
transactions subject to the Act, including but not limited to: (1) 
fully completed purchase and sales invoices and (2) brand inspector 
tally sheets. 

Respondent is suspended as a registrant under the Act for 60 
days and thereafter until such time as he demonstrates that the 
deficit in his Custodial Account for Shippers’ Proceeds has been 
eliminated, and that he is no longer insolvent. When respondent 
demonstrates that the deficit in his Custodial Account for Shippers’ 
Proceeds has been eliminated and that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating 
the suspension after the expiration of the 60-day period. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 
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In re: JAMES E. CHAPMAN. P&S Docket No. 6604. Decided January 
2, 1986. 


Violation of bonding requirements. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. James E. Chapman, hereinafter referred to as the respondent, 
is an individual whose business mailing address is Route 2, Box 
185F, Terry, Mississippi 39170. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


James E. Chapman, his agents and employees, directly or 
through any corporate or other device, in connection with his busi- 
ness subject to the Packers and Stockyards Act, shall cease and 
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desist from engaging in business in any capacity for which bonding 
is required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
an adequate bond or its equivalent, as required by the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent demonstrates that he is in full 
compliance with such bonding requirements, a supplemental order 
will be issued in this proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is hereby assessed a civil penalty in the amount of Nine 
Hundred Dollars ($900.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 


In re: JaMes E. Sunr. P&S Docket No. 6528. Decided January 6, 
1986. 


Violation of bonding requirements. 


Jory M. Hochberg, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. James E. Suhr, hereinafter referred to as the respondent, is an 
individual whose business mailing address is 500 Atlantic Street, 
Walnut, Iowa 51577. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account under his own name and 
under the trade name of Western Cattle Company; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce: 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent James E. Suhr, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from 
engaging in business in any capacity for which bonding is required 


under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Seven Hun- 
dred Fifty Dollars ($750.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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In re: DouG WELCH d/b/a W.W. Garry, MICHAEL BENSON, Mar- 
LOWE K. BENSON, WAGNER-HupSON LIVESTOCK MARKETING 
Acency, INnc., Rocer D. KocH CorporRATION dba. SwITZER- 
WAGNER & Co., and SwiTzER-Bar 10, and Rocer D. Kocu. P&S 
Docket No. 6537. Decided January 6, 1986. 


Violation of the P&S Act. 


Allen R. Kahan, for complainant. 
John Murphy, Elk Point, S.D., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION WITH RESPECT TO DOUG WELCH 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the respondents willfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 
This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 

Respondent Doug Welch admits the jurisdictional allegations in 
paragraph I of the Complaint as they pertain to him and specifical- 


ly admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Doug Welch, hereinafter referred to as respondent Welch, is 
an individual doing business as W. W. Garry, whose business mail- 
ing address is 208 Livestock Exchange Building, Sioux City Stock- 
yards, Sioux City, Ilowa 51107. 

2. Respondent Welch is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account, and buying livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock for his own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Doug Welch, his agents and employees, directly or 
indirectly, through any corporate or other device, shall cease and 
desist from: 

1. Engaging in any act, practice, or course of business which 
operates or would operate as a fraud or deceit upon any person in 
connection with the purchase or sale, on a commission basis or oth- 
erwise, of that person’s livestock; 

2. Entering into, continuing in, or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency selling livestock on a commission basis, or any em- 
ployee or agent or such market agency for the purpose of purchas- 
ing consigned livestock at less than its fair or true market value; 

3. Entering into, continuing in, or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency selling livestock on a commission basis, or any em- 
ployee or agent of such market agency, which would enable such 
market agency, employee or agent to engage in any act or practice 
which operates or would operate as a fraud or deceit upon the con- 
signors of livestock to such market agency; 

4. Entering into, continuing in, or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency selling livestock on a commission basis, or any em- 
ployee or agent of such market agency, to split or otherwise share 
in any profits derived from the resale of livestock purchased from 
consignments to such market agency; 

5. Entering into, continuing in, or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency buying livestock on a commission basis, or any em- 
ployee or agent of such market agency, which would enable such 
market agency, employee or agent to engage in any act or practice 
which operates or would operate as a fraud or deceit upon the 
market agency or its customers or principals; and 

6. Entering into, continuing in, or cooperating in any arrange- 
ment, agreement, understanding or course of business with any 
market agency buying livestock on a commission basis, or any em- 
ployee or agent of such market agency to split or otherwise share 
in any profits derived from the sale of livestock sold to or bought 
on a commission basis for such market agency. 

Respondent Doug Welch is suspended as a registrant under the 
Act for a period of six (6) months. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent Doug Welch is assessed a civil penalty in the amount of 
Ten Thousand dollars ($10,000.00). 
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The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondents. 
Copies of this decision shall be served upon the parties. 


In re: Jimmie A. Brown. P&S Docket No. 6505. Decided January 9, 
1986. 


Violation of bonding requirements. 


Peter V. Train, for complainant. 
Tilden P. Wright, III, Fayetteville, AK, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent admits the jurisdictional allegations in paragraph I 
of the complaint and specifically admits that the Secretary has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jimmie A. Brown, hereinafter referred to as the respondent, is 
an individual whose address is Route 1, Box 293 A, Diamond, Mis- 
souri 64840. 


2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account, and selling livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 
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CONCLUSIONS 


Respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will 
be entered. 


ORDER 


Respondent Jimmie A. Brown, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is 
required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and the 
regulations; and 

2. Failing to pay, when due, the full purchase price of live- 
stock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose ali transactions in connection with his 
operations subject to the Act, including purchase and sale invoices 
which show the true and correct purchaser or seller of the live- 


stock, scale tickets, check-in or receiving tickets, and a cash re- 
ceipts and disbursements journal. 

Respondent is suspended as a registrant under the Act for a 
period of ninety (90) days and thereafter until such time as he com- 
plies fully with the bonding requirements under the Act and regu- 
lations and demonstrates that he is no longer insolvent as required 
by the order issued in P. & S. Docket No. 5474. When respondent 
demonstrates that he is in compliance with the bonding require- 
ments and that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension after the 
expiration of the 90-day period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on respondent. 
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In re: DoyLE Harms. P&S Docket No. 6581. Decided January 9, 
1986. 


Violation of bonding requirements. 


Dennis Becker, for complainant. 
Thomas P. Tonner, Aberdeen, S.D., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 


and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Doyle Harms, doing business as Harms Livestock, hereinafter 
referred to as the respondent, is an individual whose business mail- 
ing address is Route 2, Box 56, Redfield, South Dakota 57469. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a market agency buying live- 
stock in commerce on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Doyle Harms, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
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under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Dollars ($1,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: CORPORATE CAPITAL CoMPANY, INC., and JOHN F. McNEELY. 
P&S Docket No. 6438. Decided January 10, 1986. 


Violation of the P&S Act. 


Stephen Luparello, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act. This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to this proceed- 
ing (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Corporate Capital Company, Inc., herein referred to as the cor- 
porate respondent, is a Nevada corporation with its principal place 
of business located at Los Angeles, California. Its business mailing 
address is 4151 Cromwell Avenue, Los Angeles, California 90027. 

2. The corporate respondent, at all times material herein, was: 
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(a) Engaged in the business of buying and selling livestock in 
commerce for its own account and buying and selling livestock as 
the agent of the vendor or purchaser; and 

(b) A dealer within the meaning of that term as defined in the 
Act, and subject to the provisions of the Act. 

3. John F. McNeely, herein referred to as the individual respond- 
ent, is an individual whose business mailing address is P.O. Box 
491, Bandon, Oregon 47411. 

4. The individual respondent, at all times material herein, was: 

(a) President and Secretary of the corporate respondent; 

(b) Owner of the corporate respondent; and 

(c) Responsible for the direction, management and control of 
the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Corporate Capital Company, Inc., its officers, direc- 
tors, agents, and employees, and respondent John F. McNeely, indi- 
vidually or as an officer, agent or employee of respondent Corpo- 
rate Capital Company, Inc., directly or through any corporate or 
other device, in connection with their business operations subject 
to the Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which such checks are drawn to pay such checks 
when presented; 

2. Failing to pay, when due, the full purchase price of live- 
stock; 

3. Failing to pay the full purchase price of livestock; 

4. Misrepresenting, in connection with the purchase of live- 
stock, the actual amount of the buying commission or other 
charges assessed by respondents, or any other material condition 
concerning such livestock transaction; 

5. Collecting monies from the sellers of livestock on the basis of 
any false, inaccurate or misleading representation with respect to 
price or other material condition concerning such livestock transac- 
tion; 

6. Collecting deposits or any other type of payment in connec- 
tion with a livestock agreement and failing and refusing to remit 
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such deposits or payments to the owners if respondents fail to 
comply with the terms and conditions of such agreement; and 
7. Entering into an agreement with any person to lease live- 

stock where such agreement contains false, invalid or misleading 
provisions, statements or promises or where such agreement is in 
direct conflict with the respondents’ rights or interests in the live- 
stock. 

The respondents are prohibited from operating subject to the Act 
for a period of ten (10) years. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


In re: GLEN L. Scuuttz. P&S Docket No. 6582. Decided January 13, 
1986. 


Violation of bonding requirements. 


Stephen Luparello, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Glen L. Schultz, hereinafter referred to as the respondent, is 
an individual whose business address is R.R. #6, Highway 19, Box 
162-A, Watertown, Wisconsin 53094. 
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2. Respondent is, and at all times material herein was: 
(a) Engaged in the business of a market agency buying live- 
stock in commerce on a commission basis; and 
(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted to the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion shall be entered. 


ORDER 


Respondent Glen L. Schultz, his agents and employees, directly 
or through any corporate or other device, shall cease and desist 
from engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, without filing and 
maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 

Since respondent is now in full compliance with the bonding re- 
quirements, no suspension is warranted. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Four Hundred 
Dollars ($400.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: JosePpH Eicu. P&S Docket No. 6619. Decided January 16, 
1986. 


Violation of the P&S Act. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
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the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Joseph Eich, hereinafter referred to as the respondent, is an 
individual whose business mailing address is R.R. #3, Mendota, II- 
linois 61342. 

2. The respondent at all times material herein was: 

(a) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Joseph Eich, directly or through any corporate or 
other device, in connection with his operations subject to the Pack- 
ers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which they are drawn to pay the checks when pre- 
sented; 

2. Failing to pay, when due, for livestock purchases; and 

3. Failing to pay for livestock purchases. 

Respondent is suspended as a registrant under the Act for a 
period of one hundred and twenty (120) days. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 
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In re: Horace W. McCurpy, P&S Docket No. 6641. Decided Janu- 
ary 16, 1986. 


Violation of the P&S Act. 


Stephen Luparello, for complainant. 
Respondent, pro se. 


Decision by Edward M. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 


maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Horace W. McCurdy, doing business as Jay Livestock Auction 
Market, hereinafter referred to as the respondent, is an individual 
whose address is P.O. Box 385, Jay, Florida 32565. 

2. The respondent at all times material herein was: 

(a) Engaged in the business of conducting the Jay Livestock 
Auction Market stockyard, a posted stockyard under the Act, here- 
inafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Horace W. McCurdy, his agents and employees, di- 
rectly or through any corporate or other device, in connection with 
his operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

1. Failing to deposit in his Custodial Account for Shippers’ Pro- 
ceeds, within the times prescribed in section 201.42(c) of the regula- 
tions (9 CFR § 201.42(c)), an amount equal to the proceeds receiva- 
ble from the sale of consigned livestock; 

2. Failing to otherwise maintain his Custodial Account for 
Shippers’ Proceeds in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR § 201.42); 

3. Issuing checks in payment of the proceeds resulting from the 
sale of consigned livestock without having and maintaining suffi- 
cient funds on deposit and available in the bank account upon 
which they are drawn to pay such checks when presented; and 

4. Failing to remit to the owners and consignors of livestock, 
when due, the net proceeds resulting from the sale of consigned 
livestock. 

The respondent is suspended as a registrant under the Act for a 
period of twenty-eight (28) days. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Linsey E. Eckert, RoNALD T. BOWMAN and GEORGE YOUNG. 
P&S Docket No. 6474. Decided January 22, 1986. 


Violation of the P&S Act. 


Eric Paul, for complainant. 
Daniel W. Olsen, for respondent. 


Decision by Dorothea A. Baker, Adminstrative Law Judge. 


CONSENT DECISION WITH RESPECT TO RONALD T. BOWMAN & GEORGE 
YOUNG 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents willfully violat- 
ed the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
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visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent Bowman and Young admit the jurisdictional allega- 
tions in paragraph II of the complaint and specifically admit that 
the Secretary has jurisdiction in this matter, neither admit nor 
deny the remaining allegations, waive oral hearing and further 
procedure, and consent and agree, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Ronald T. Bowman and George Young, doing business as 
United Livestock Commission Co., hereinafter referred to as re- 
spondents Bowman and Young, are partners whose business mail- 
ing address is Pershing Road, Maquoketa, Iowa 52060. 

(2) Respondents Bowman and Young are, and at all times materi- 
al herein were: 

(a) Engaged in the business of buying and selling livestock in 
commerce on a commission basis; 

(b) Engaged in the business of buying and selling livestock in 
commerce for their own account and for the accounts of others; 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis; and 

(d) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for their own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts neither 
admitting or denying the remaining allegations and the parties 
having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondents Ronald T. Bowman and George Young, their agents 
and employees, directly or through any corporate or other device, 
in connection with their activities subject to the Packers and Stock- 
yards Act, shall cease and desist from: 

(1) Failing to pay, when due, the full purchase price of live- 
stock; 

(2) Failing to pay the full purchase price of livestock; and 

(8) Engaging in business in any capacity for which bonding is 
required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
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a reasonable bond or its equivalent as required by the Act and the 
regulations. 

Respondents Ronald T. Bowman and George Young are suspend- 
ed as registrants for a period of seven (7) days. 

In accordance with section 312(b) of the Act, respondents Ronald 
T. Bowman and George Young are jointly and severally assessed a 
civil penalty in the amount of four thousand dollars ($4,000.00). 
One thousand dollars of which shall be payable on February 23, 
1986, and the remaining $3,000 that shall be payable in ten month- 
ly installments of $300 each commencing March 21, 1986. 

The provisions of this order shall become effective oa February 
23, 1986 and service of this decision on the respondents has been 
made on January 21, 1986. 

Copies of this decision shall be served upon the parties. 


In re: D.M. “Nick” Smitu. P&S Docket No. 6649. Decided January 
22, 1986. 


Violation of bonding requirements. 


Ben E. Bruner, for complainant. 
William Glaser, Dalhart, TX., for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. D. M. “Nick” Smith, hereinafter referred to as the respondent, 
is an individual whose mailing address is 13802 Willow Lane, Dal- 
hart, Texas 79022. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Smith, his agents and employees, directly or through 
any corporate or other device, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 


the regulations, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Dollars ($1,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: GRANT City Livestock MARKET, INC., and GEORGE YOUNG. 
P&S Docket No. 6418. Decided January 23, 1986. 


Engaging in business while insolvent. 


Eric Paul, for complainant. 
Ernest A. Van Hoser, for respondents. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
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ment of Agriculture, alleging that the financial condition of the 
corporate respondent does not meet the requirements of the Act 
and that the respondents wilfully violated the Act and the regula- 
tions promulgated thereunder (9 CFR § 201.1 et seg.). This decision 
is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Grant City Livestock Market, Inc., hereinafter re- 
ferred to as the corporate respondent, is a corporation organized 
under the laws of the State of Missouri, with its principal place of 
business located at Grant City, Missouri. The corporate respond- 
ent’s business mailing address is Box N, Grant City, Missouri 
64456. 

2. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of conducting and operating the 
Grant City Livestock Market, Inc., stockyard, a stockyard posted 
under and subject to the provisions of the Act, herein referred to as 
the stockyard; 

(b) Engaged in the business of a market agency, selling live- 
stock on a commission basis at the stockyard; and 

(c) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for its own account and for the accounts of 
others. 

3. The corporate respondent is, and at all times material herein 
was, registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 

4, Respondent George Young, hereinafter referred to as the indi- 
vidual respondent, is an individual whose business mailing address 
is Box N, Grant City, Missouri 64456. 

5. The individual respondent is the owner, president and general 
manager of the corporate respondent. The individual respondent is, 
and at all times material herein was, responsible for the direction, 
management and control of the corporate respondent. 

6. The individual respondent is, and at all times material herein 
was, engaged individually in the business of a dealer, buying and 
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selling livestock in commerce for his own account and for the ac- 
counts of others. 

7. The individual respondent is, and at all times material herein 
was, registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts only 
and neither admitting nor denying the remaining allegations in 
the complaint and the parties having agreed to the entry of this 
decision, such decision will be entered. 


ORDER 


Respondent Grant City Livestock Market, Inc., its officers, direc- 
tors, agents and employees, successors and assigns, and respondent 
George Young, his agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while in- 
solvent, that is, while their current liabilities exceed their current 
assets; 

2. Failing to deposit to their Custodial Account for Shippers’ 
Proceeds, within the times prescribed by section 201.42 of the regu- 
lations (9 CFR § 201.42), amounts equal to the proceeds due con- 
signors for livestock purchased by respondents for market support, 
and amounts equal to the outstanding proceeds receivable due from 
other purchasers of consigned livestock; 

3. Failing to otherwise maintain their Custodial Account for 
Shippers’ Proceeds in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR § 201.42); 

4. Using funds received as proceeds from the sale of consigned 
livestock for purposes of their own or for any purpose other than 
the payment of net proceeds to the owners, consignors or shippers 
of such livestock, or the payment of sums due the respondents for 
lawful marketing charges; and 

5. Preparing or issuing accounts of sale which fail to disclose 
the full, true and correct names of the consignors, owners or ship- 
pers of livestock. 

Respondents shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in their businesses subject to the Act in- 
cluding: (1) notes payable records; (2) proceeds receivable and ac- 
counts receivable records; (3) sales invoices; (4) scale tickets; and (5) 
load make-up records of all livestock sold. 
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Respondent Grant City Livestock Market, Inc., is suspended as a 
registrant under the Act for a period of 14 days and thereafter 
until it demonstrates that it is no longer insolvent and that the de- 
ficiency in its Custodial Account for Shippers’ Proceeds has been 
eliminated. When respondent Grant City Livestock Market, Inc., 
demonstrates that it is no longer insolvent, and that the deficiency 
in its Custodial Account for Shippers’ Proceeds has been eliminat- 
ed, a supplemental order will be issued in this proceeding terminat- 
ing the suspension after the expiration of the 14-day period. 

Respondent George Young is suspended as a registrant under the 
Act for a period of 14 days. 

The provisions of this order shall become effective February 23, 
1986. 

Copies of this decision shall be served upon the parties. 


In re: MeatHouseE, INc., GENE THORPE, and RussELL THorP. P&S 
Docket No. 6252. Decided January 24, 1986. 


Violation of the P&S Act. 


Peter V. Train, for complainant. 
J. Robert Leach, Everett, WA., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the fi- 
nancial condition of Meathouse, Inc. does not meet the require- 
ments of the Act and that the respondents wilfully violated the Act 
and the regulations issued thereunder (9 CFR § 201.1 et seg.). The 
complaint was subsequently amended. This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Meathouse, Inc., hereinafter referred to as the corporate re- 
spondent, is a corporation whose mailing address is 19829 Niederle 
Road, Monroe, Washington 98272. 

2. The corporate respondent at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meat 
and meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

3. Gene Thorpe and Russell Thorp, hereinafter referred to as the 
individual respondents, are individuals whose business address is 
19829 Nierderle Road, Monroe, Washington 98272. 

4. The individual respondents at all times material herein were: 

(a) Manager and President, respectively, of the corporate re- 
spondent; and 

(b) Jointly responsible for the management, direction and con- 
trol of the corporate respondent. 

5. The individual respondents are, and have been since approxi- 
mately September 30, 1983, partners engaged in the business of 
buying livestock in commerce for purposes of slaughter, and of 
manufacturing or preparing meat and meat food products for sale 
in shipment in commerce operating under the trade name Thorp 
Meats, the successor operation to respondent Meathouse, Inc. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Meathouse, Inc., its successors, officers, directors, 
agents and employees, and the individual respondents Gene Thorpe 
and Russell Thorp, individually, as partners doing business as 
Thorp Meats, or through any corporate or other device, in connec- 
tion with their operations subject to the Packers and Stockyards 
Act, shall cease and desist from: 

1. Purchasing livestock in commerce while insolvent, i.e., while 
current liabilities exceed current assets, unless the respondents pay 
the full purchase price of the livestock at the time of purchase in 
US. currency, by cashier’s check or by wire transfer. 

2. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available to pay such 
checks when presented for payment; and 
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3. Failing to make payment or failing to mail a check, where 
the seller has explicitly agreed in writing that payment may be 
made by the mailing of a check, before the close of the next busi- 
ness day following the purchase of livestock and the transfer of 
possession thereof. 

Respondents shall prepare and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions in 
their business as a packer subject to the Act including: (1) kill 
sheets and (2) accountings to sellers which show the number of 
head purchased and the weight and price of individually identified 
livestock carcasses. 

In accordance with section 203(b) of the Act (7 U.S.C. 193(b)), re- 
spondents Meathouse, Inc., Gene Thorpe and Russell Thorp are 
jointly and severally assessed a civil penalty in the amount of 
$8,000.00, of which $7,000.00 shall be held in abeyance for a period 
of 5 years provided however that if respondents violate this Order 
in any manner within this period, the full amount of the civil pen- 
alty shall immediately become due and payable. 

This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondents. 

Copies of this decision shall be served upon the parties. 


In re: CRISSMAN, INC., and JAcK G. CrissMAN. P&S Docket No. 6460. 
Decided January 24, 1986. 


Violation of the P&S Act. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seq.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specificallv 
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admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Crissman, Inc., hereinafter referred to as the corporate re- 
spondent, is a corporation organized and operating in the State of 
Pennsylvania. Its business mailing address is Box No. 57, Castanea, 
Pennsylvania 17726. 

2. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of purchasing livestock in com- 
merce for the purpose of slaughter; and of marketing meat, meat 
food products, or livestock products in an unmanufactured form 
acting as a wholesale broker, dealer or distributor in commerce; 
and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 

3. Jack G. Crissman, hereinafter referred to as the individual re- 
spondent, is an individual whose mailing address is 100 Bridge 
Street, Castanea, Pennsylvania 17726. 

4, The individual respondent is, and at all times material herein 
was: 

(a) President and Treasurer of respondent Crissman, Inc.; and 

(b) In combination with other family members, an owner of the 
corporate respondent; and 

(c) Responsible for the management, direction and control of 
the practices and activities of respondent Crissman, Inc. 

5. The individual respondent was, at all times material herein, a 
packer within the meaning of the Act and subject to the provisions 
of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of the decision, such decision 
will be entered. 


ORDER 


Respondent Crissman, Inc., its officers, directors, agents and em- 
ployees, and respondent Jack G. Crissman directly or through any 
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corporate or other device, shall cease and desist from failing to pay, 
and from failing to pay when due, for meat or meat food products. 

Respondent Crissman, Inc. and Jack G. Crissman are hereby 
jointly and severally assessed a civil penalty of Thirty Thousand 
Dollars ($30,000.00). 

The provisions of this order shall become effective on the first 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


In re: RicHarp D. BAuMERT. P&S Docket No. 6586. Decided Febru- 
ary 3, 1986. 


Violation of bonding requirements. 


Andrew Y. Stanton, for complainant. 
Isaac J. Tressler, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and the regulations promulgated 
thereunder (9 CFR § 201.1 et seq.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were served on the re- 
spondent by certified mail. Respondent was informed in a letter of 
service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission 
of all the material allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.189 of the Rules of Practice (7 CFR § 1.139). 
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FINDINGS OF FACT 


1. (a) Richard D. Baumert, hereinafter referred to as the respond- 
ent, is an individual whose business mailing address is R.D. 1, 
Herndon, Pennsylvania 17830. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of a dealer buying and selling 
livestock in commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account. 

2. The Packers and Stockyards Administration notified respond- 
ent on May 24, 1985, that the $22,000.00 surety bond he maintained 
to secure the performance of his livestock obligations under the 
Act was being terminated effective June 14, 1985, and that it was 
necessary to file a bond or bond equivalent in the amount of 
$30,000.00 before continuing in dealer operations. Respondent was 
further notified that if he continued his livestock operations with- 
out adequate bond coverage or its equivalent, he would be in viola- 
tion of section 312(a) of the Act and sections 201.29 and 201.30 of 
the regulations. Notwithstanding such notice, respondent has con- 
tinued to engage in the business of a dealer buying and selling live- 


stock in commerce for his own account, without maintaining bond 
coverage or its equivalent, as required by the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 


ORDER 


Respondent Richard D. Baumert, his agents and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in any capacity for which bonding 
is required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 
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In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Five Hundred Dollars ($1,500.00). 

This decision and order shall become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§ 1.139, 1.145). 

Copies hereof shall be served on the parties. 

[The Decision and Order Upon Admission of Facts by Reason of 
Default became final on February 3, 1986.—Ed.] 


In re: Direct Meat Co. Inc., et al. P&S Docket No. 6552. Decided 
January 21, 1986. 


Violation of the P&S Act. 


Peter Train, for complainant. 
Arthur J. Schuh, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER AS TO LAWRENCE J. AMANN UPON ADMISSION OF 
FACTS BY REASON OF DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a Complaint and 
Notice of Hearing filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act. 

Copies of the Complaint and Notice of Hearing and Rules of 
Practice (7 CFR § 1.130 et seg.) governing proceedings under the 
Act were served on the respondents. Respondents were informed in 
a letter of service that an answer should be filed pursuant to the 
Rules of Practice and that failure to answer would constitute an 
admission of all the material allegations contained in the Com- 
plaint and Notice of Hearing. 

Respondents have failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint and Notice of Hearing, which are admitted by re- 
spondents’ failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 
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FINDINGS OF FACT 


1. (a) Direct Meat Co., Inc., hereinafter referred to as the corpo- 
rate respondent, is a corporation whose business mailing address is 
11564 Gondola Drive, Cincinnati, Ohio 45241. 

(b) The corporate respondent at all times material herein was: 
(1) Engaged in the business of buying livestock in commerce 
for purposes of slaughter, and of manufacturing or preparing meat 
and meat food products for sale or shipment in commerce; and 
(2) A packer within the meaning of and subject to the provi- 
sions of the Act. 

2. (a) Gerald Naehring and Lawrence J. Amann, hereinafter re- 
ferred to as the individual respondents, are individuals whose busi- 
ness mailing address is 11564 Gondola Drive, Cincinnati, Ohio 
45241. 

(b) The individual respondents at all times material herein 
were: 


(1) President and Vice-President, respectively, of the corpo- 
rate respondent; and 

(2) Jointly responsible for the direction, control and manage- 
ment of the corporate respondent. 


(c) The individual respondents at all times material herein 
were packers within the meaning of and subject to the provisions 
of the Act. 

3. The corporate respondent, under the direction, control and 
management of the individual respondents, in connection with its 
operations subject to the Act, on or about the dates and in the 
transactions set forth in paragraph III of the Complaint and Notice 
of Hearing, issued checks in purported payment for the purchase of 
livestock, which checks were returned unpaid by the bank upon 
which they were drawn because respondents did not have sufficient 
funds on deposit and available in the account upon which such 
checks were drawn to pay the checks when presented. 

4. (a) The corporate respondent, under the direction, manage- 
ment and control of the individual respondents, in connection with 
its operations subject to the Act, on or about the dates and in the 
transactions set forth in paragraph III of the Complaint and Notice 
of Hearing, and also on or about the dates and in the transactions 
set forth in paragraph IV of the Complaint and Notice of Hearing, 
purchased livestock and failed to pay, when due, the full purchase 
price of such livestock. 

(b) As of February 6, 1985, there remained unpaid a total of 
$214,652.72 for the livestock purchases set forth in paragraphs III 
and IV(a) of the Complaint and Notice of Hearing. 
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CONCLUSIONS 


By reason of the facts found in Finding of Fact 3 herein, respond- 
ents have wilfully violated section 202(a) of the Act (7 U.S.C. 
§ 192(a)). 

By reason of the facts found in Finding of Fact 4 herein, respond- 
ents have wilfully violated sections 202(a) and 409(a) of the Act (7 
U.S.C. §§ 192(a), 228b(a)). 


ORDER 


Respondent Lawrence J. Amann, his agents or employees, direct- 
ly or through any corporate or other device, in connection with his 
operations subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which they are drawn to pay the checks when pre- 
sented; 

2. Failing to pay, when due, for livestock purchases; and 

3. Failing to pay for livestock purchases. 

This decision and order shall become final and effective without 
further proceedings 35 days after service hereof unless appealed to 
the Judicial Officer with 30 days after service (7 CFR # 1.139, 
1.145). 

Copies hereof shall be served on the parties. 

[The Decision and Order became final on January 21, 1986.—Ed.] 


In re: OKMULGEE StTocKyarDs, Inc. P&S Docket No. 6579. Decided 
January 21, 1986. 


Violation of bonding requirements. 


Peter Train, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
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spondent wilfully violated the Act and the regulations promulgated 
thereunder (9 CFR § 201.1 et seg.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were personally served 
on the respondent. Respondent was informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice 
and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Okmulgee Stockyards, Inc., hereinafter referred to as the 
respondent, is a corporation existing under the laws of the State of 
Oklahoma with its principal place of business in Okmulgee, Okla- 
homa. Respondent’s business mailing address is P. O. Box 1361, Ok- 


mulgee, Oklahoma 74447. 
(b) The respondent is, and at all times material herein was: 

(1) Engaged in the business of conducting and operating the 
Okmulgee Stockyards, Inc., stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 

(2) Engaged in the business of selling livestock in commerce 
on a commission basis at the stockyard; and 

(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail on June 13, 1985, 
that the $65,000.00 surety bond which it maintained to secure the 
performance of its livestock obligations under the Act would termi- 
nate on July 10, 1985. Respondent was further notified that if it 
continued its livestock operations under the Act without providing 
adequate bond coverage or its equivalent, it would be in violation 
of section 312(a) of the Act (7 U.S.C. § 213(a)), and sections 201.29 
and 201.30 of the regulations. Notwithstanding such notice, re- 
spondent has continued to engage in the business of a market 
agency selling livestock in commerce on a commission basis at the 
stockyard without maintaining an adequate bond or its equivalent 
as required by the Act and the regulations. 
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CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29, 
201.30). 


ORDER 


Respondent Okmulgee Stockyards, Inc., its officers, directors, 
agents and employees, shall cease and desist from engaging in busi- 
ness in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining an adequate bond or its 
equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until it 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent demonstrates that it is in full 
compliance with such bonding requirements, a supplemental order 
will be issued in this proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is hereby assessed a civil penalty in the amount of Three 
Thousand Dollars ($3,000.00). 

This decision and order shall become final and effective without 
further proceedings 35 days after service hereof unless appealed to 
the Judicial Officer within 30 days after service (7 CFR §§ 1.139, 
1.145). 

Copies hereof shall be served on the parties. 

[The Decision and Order became final on January 21, 1986.—Ed.] 


In re: Hitt Packine Company, INc., a corporation, and BERNICE M. 
LAYDEN, an individual. P&S Docket No. 6504. Decided Febru- 
ary 4, 1986. 


Violation of the P&S Act. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
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tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of set- 
tling this matter and for such purpose only, to the entry of this de- 
cision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Hill Packing Company, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation whose principal place of busi- 
ness was located in Danville, Illinois. Corporate respondent’s mail- 
ing address is Box 416-F, Danville, Illinois 61832. 

2. The corporate respondent, at all times material herein, was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 


(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 


3. Bernice M. Layden, hereinafter referred to as the individual 
respondent, is an individual whose mailing address is R.R. 3, Box 
228, Hoopeston, Illinois 60942. 

4. Individual respondent, at all times material herein, was: 

(a) Owner, in combination with other family members, of cor- 
porate respondent’s stock; 

(b) Secretary of the corporate respondent; and 

(c) Responsible for the direction, management and control of 
all business activities of the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Hill Packing Company, Inc., its officers, directors, agents, succes- 
sors and assigns, and Bernice M. Layden, directly or through any 
corporate or other device, in connection with their business subject 
to the Act, shall cease and desist from: 
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1. Failing to pay, when due, the full purchase price of live- 
stock; and 
2. Failing to pay the full purchase price of livestock. 

In accordance with section 203(b) of the Act (7 U.S.C. § 193(b)), re- 
spondent Bernice M. Layden is hereby assessed a civil penalty of 
one thousand dollars ($1,000.00). 

The provisions of this order shall become effective on the first 
day after service of this decision on the Respondents. 

Copies of this decision shall be served upon the parties. 


In re: HARLLEE Roserts. P&S Docket No. 6527. Decided February 4, 
1986. 


Violation of bonding requirements. 


Stephen Luparello, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Harllee Roberts, hereinafter referred to as the respondent, is 
an individual whose business mailing address is P. O. Box 1415, 
Tifton, Georgia 31794. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account, and a market agency 
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buying livestock buying livestock in commerce on a commission 
basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. Such registration has been inactive since August 1, 1971. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Harllee Roberts, his agents and employees, directly 
or through any corporate or other device, shall cease and desist 
from engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and sup- 
plemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act for a 
period of thirty (30) days and thereafter until such time as he com- 
plies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full com- 
pliance with such bonding requirements, a supplemental order will 
be issued in this proceeding terminating this suspension after the 
expiration of the thirty day period. 

In accordance with Section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is assessed a civil penalty in the amount of Three Thou- 
sand Dollars ($3,000.00). 

The provisions of this order shall become effective upon signa- 
ture by the Administrative Law Judge. 

Copies of this decision shall be served upon the parties. 
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In re: JoHN CLay & Company, of Ogden, Utah, Raymonp C. WIL- 
LIAMS, and Lewis E. Harper. P&S Docket No. 6216. Decided 
February 5, 1986. 


Violation of the P&S Act. 


Eric Paul, for complainant. 
James Z. Davis, Ray, Quinney & Nebeker, Ogden, Utah, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION RE RESPONDENT HARPER 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of re- 
spondent John Clay & Company of Ogden, Utah, failed to meet the 
financial requirements of the Packers and Stockyards Act (7 U.S.C. 
§ 181 et seg.) and that the respondents wilfully violated the Act and 
regulations issued thereunder (9 CFR § 201.1 et seg.). This decision 
is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR § 1.138). 

Respondent Harper admits the jurisdictional allegations in para- 
graph III of the complaint for jurisdictional purposes only and the 
parties hereto further agree that clause (b)(4) be amended to pro- 
vide that Respondent Harper was registered with the Secretary of 
Agriculture as a dealer who purchased livestock for slaughter only 
under an individual registration that has been inactive since June 
1, 1957. Respondent Harper specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further proceedings, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. Nothing 
contained herein shall constitute an admission, finding, or conclu- 
sion in any other proceeding or for any other purpose. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Lewis Harper, hereinafter referred to as respondent Harper, is 
an individual whose mailing address is 2530 East 5950 South, 
Ogden, Utah 84403. 

2. Respondent Harper is and at all times material herein was: 

(a) President and owner of 29% of the stock of the respondent 
Clay; 

(b) Responsible for the management, direction and control of 
respondent Clay; 
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(c) A dealer and a market agency within the meaning of and 
subject to the Act; and 

(d) Registered with the Secretary of Agriculture as a dealer to 
purchase livestock for slaughter only, under an individual registra- 
tion that has been inactive since June 1, 1957. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, Lewis E. Harper, directly or through any corporate 
or other device, shall cease and desist from: 

1. Issuing drafts in payment for livestock without having and 
maintaining sufficient funds on deposit and available to pay such 
drafts when presented; 

2. Failing to honor drafts, drawn and issued in payment for 
livestock, when presented for payment; 

3. Issuing drafts which are not checks in payment for livestock 
without an express agreement in writing before the transaction by 
the seller that payment may be made by draft; 

4. Failing to pay, when due, the full purchase price for live- 
stock purchased. 

Respondent Lewis E. Harper is suspended as a registrant under 
the Act for a period of one year nunc pro tunc as of January 1, 
1985. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decison shall be served upon the parties. 


In re: YuMA Meat Co. Inc., RicHarp LisKA, and Frep Lueck. P&S 
Docket No. 6636. Decided February 5, 1986. 


Violation of the P&S Act. 


Barbara Harris, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO YUMA MEAT CO. INC. 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
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filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents violated the Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR § 1.138). 

Respondent Yuma Meat Co., Inc. admits the jurisdictional allega- 
tions in paragraph I of the Complaint and Notice of Hearing and 
specifically admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Yuma Meat Co., Inc., hereinafter referred to as the corporate 
respondent, is an Arizona corporation whose business mailing ad- 
dress is 12700 Somerton Avenue, Yuma, Arizona 85365. 

2. Corporate respondent, at all times material herein, was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


The corporate respondent having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decison, 
such decision will be entered. 


ORDER 


The corporate respondent, its officers, directors, agents, employ- 
ees, successors and assigns, directly or through any corporate or 
other device, in connection with its operations subject to the Pack- 
ers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without 
having sufficient funds available in the bank account upon which 
such checks are drawn to pay such checks when presented; and 

2. Failing to pay, when due, the full purchase price of live- 
stock. 

Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon the respondent. 
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Copies of this decision shall be served upon the parties. 


In re: JOHNNY Horton and WAYNE Pruitt. P&S Docket No. 6541. 
Decided February 14, 1986. 


Violations of the P&S Act. 


Peter V. Train, for complainant. 
Gerard D. Eftink, Van Hooser & Olsen, Kansas City, MO., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Johnny Horton and Wayne Pruitt, hereinafter referred to as 
respondents, are partners doing business as Decatur Livestock Auc- 
tion. Their business mailing address is P. O. Box 36, Decatur, Ar- 
kansas. 

2. Respondents, as partners, are, and at all times material herein 
were: 

(a) Engaged in the business of conducting and operating the 
Decatur Livestock Auction stockyard, a posted stockyard subject to 
the provisions of the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of a market agency selling live- 
stock in commerce on a commission basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis. 
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3. Respondent Johnny Horton is, and at all times material herein 
was: 
(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account and as a market agency 
buying livestock in commerce on a commission basis; and 

(b) Registered with the Secretary of Agriculture in his individ- 
ual capacity as a dealer to buy and sell livestock in commerce for 
his own account and as a market agency to buy livestock on a com- 
mission basis. 

4. Respondent Wayne Pruitt is, and at all times material herein 
was, engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account and as a market agency 
buying livestock in commerce on a commission basis. 

5. Respondent Wayne Pruitt is not registered with the Secretary 
of Agriculture as a dealer or market agency in his individual ca- 
pacity. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents Johnny Horton and Wayne Pruitt, individually, as 
partners with each other or with other persons, their agents and 
employees, directly or through any corporate or other device, in 
connection with their operations subject to the Packers and Stock- 
yards Act, shall cease and desist from: 

1. Purchasing livestock consigned to any market agency in 
which they have an ownership interest, or are officers or employ- 
ees, for resale for their own speculative account; 

2. Permitting owners, officers, agents or employees to buy live- 
stock out of consignment for resale for their own speculative ac- 
count; 

3. Permitting its auctioneers, weighmasters, ringmen, or other 
employees performing duties of comparable responsibility in con- 
nection with the actual conduct of the auction sales, to purchase 
livestock out of consignment for their own account, directly or indi- 
rectly, for speculative resale or to fill orders on an agency basis; 
and 

4. Purchasing livestock out of consignment without issuing ac- 
counts of sale or other accountings to consignors which disclose the 
true purchasers of the livestock and the nature of their relation- 
ship to the market agency. 
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Respondent Wayne Pruitt, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
under the Act and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their oper- 
ations subject to the Act, including (1) accounts of sale and pur- 
chase invoices showing the true and correct names of the purchas- 
ers and consignors of livestock; (2) records showing the disposition 
of livestock purchased for market support; (8) records of accounts 
receivable, notes receivable, accounts payable and notes payable 
showing the date the receivable or payable was incurred, the 
amount and terms of payment of the receivable or payable, and the 
person owing or to whom is owed the receivable or payable; (4) de- 
posit tickets showing the names of persons whose payments were 
being deposited; (5) check-in or receiving tickets showing the date 
and the name of the consignor; (6) scale tickets showing the date 
and the weighmaster; (7) records showing the disposition of live- 
stock, and (8) ledgers or other records showing assets and liabilities, 
income and expenses. 

Respondents are suspended as registrants under the Act for a 
period of 28 days and shall not engage in business either individ- 
ually or as partners with each other or other persons as a market 
agency or dealer as those terms are defined in the Act during that 
period. 

Respondent Pruitt shall not engage in business as a dealer or 
market agency subject to the Act in his individual capacity for the 
28 day specified period of suspension and thereafter until such time 
as he demonstrates that he is in full compliance with the bonding 
and registration requirements under the Act and the regulations. 

Respondent Johnny Horton is assessed a civil penalty in the 
amount of Three Thousand Dollars ($3,000.00). 

The provisions of this order shall become effective on the day 
after service of this decision on the respondents or on their attor- 
ney. In any event, the terms of this order shall be effective no later 
than February 21, 1986, and the suspension shall begin no later 
than February 21, 1986. 

Copies of this decision shall be served on the parties. 
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In re: Boppy JAMES Parrott. P&S Docket No. 6651. Decided Febru- 
ary 24, 1986. 


Violation of bonding requirements. 


Stephen Luparello, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 


and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Bobby James Parrott, hereinafter referred to as the respond- 
ent, is an individual whose mailing address is Route 2, Box 370, 
Haskell, Texas 79521. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Bobby James Parrott, his agents and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in any capacity for which bonding 
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is required under the Packers and Stockyards Act, without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 

Insofar as respondent is now in full compliance with the bonding 
requirements under the Act and the regulations, no suspension is 
warranted. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Three Hun- 
dred and Fifty Dollars ($350.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: Horst ScHoser, NANcy WELLS, and NoRTHERN NEw YorRK 
FARMERS’ MARKETING COOPERATIVE, INC. P&S Docket No. 6182. 
Decided February 27, 1986. 


Violation of the P&S Act. 


In re the above cited, Administrative Law Judge John A. Campbell directed re- 
spondents from violating the Act and assessed a civil penalty of $5000 against re- 
spondent Schober. Schober was directed to correct records of transactions, and of 
accounts. Respondent Wells was prohibited for period of six months from engaging 
in business as a market agency; from buying/selling livestock on commission, or for 
her own account or as employee/agent of vendor or purchaser. Respondents had en- 
gaged in false or deceptive practices to obtain money from livestock purchasers and 
misrepresented to their principals manner in which livestock was acquired. They 
also issued false or misleading invoices and used their own livestock to fill orders 
without disclosure to their principal. 


Barbara Harris, for complainant. 
David Welch, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), hereafter referred to as the Act, instituted by a complaint 
filed on August 9, 1988, by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture. 

The complaint charged (1) that the respondents entered into a 
conspiracy which allowed respondents Wells and Schober to bill 
and collect from their principal on the basis of inflated weights and 
prices in violation of sections 312(a) and 401 of the Act (7 U.S.C. 
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§§ 213(a), 221), and section 201.44 of the regulations (9 CFR 
§ 201.44); (2) that respondent Schober consigned livestock to auction 
markets and then repurchased it for the accounts of his principals 
without disclosing his prior ownership of the livestock in violation 
of section 312(a) of the Act, and Section 201.44 of the regulations; 
and (3) that respondent Schober failed to properly keep his busi- 
ness records in conformity with section 401 of the Act. 

The respondents filed answers in which they admitted the juris- 
dictional allegations of the complaint and denied the remaining al- 
legations. On April 10, 1984, a consent decision was entered with 
respect to respondent Northern New York Farmers’ Marketing Co- 
operative, Inc. With respect to the remaining respondents, an oral 
hearing was held in Syracuse, New York on July 9 and 10, 1985. 
Respondents Schober and Wells were represented by David L. 
Welch, Esq. of Potsdam, New York. Complainant was represented 
by Barbara S. Harris of the Office of the General Counsel, United 
States Department of Agriculture. At the start of the hearing, the 
complaint was amended to delete and revise certain portions there- 
of. Thereafter at the close of the hearing, the time was fixed for 
the filing of briefs. 


Pages 8 and 9 of respondents’ brief reads in part: 


Respondents are alleged to have engaged in unfair, decep- 
tive practices. With the exception of falsely inflating the 
price of beef, respondents admit the practices involved, but 
maintain the propriety of their actions. 


It is maintained that the activities in question may be im- 
proper, but only ex post facto, and that the matter has im- 
properly or unwisely been continued beyond the imposi- 
tion of a cease and desist order. 


Even if it is found that respondents intentionally violated 
the Act, the appropriate remedy at this time is an order to 
cease and desist. 


FINDINGS OF FACT 


1. (a) Respondent Horst Schober, herein referred to as Schober, is 
an individual whose business mailing address is R.R. 2, Potsdam, 
New York 13676. 


(b) Respondent Schober at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce on a commission basis, and buying and selling live- 
stock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent Nancy Wells, herein referred to as Wells, is an 
individual whose mailing address is North R.D. 1, North Lawrence, 
New York 12967. 

3. At all times material herein, respondent Wells was employed 
by Schober to buy and sell livestock on his behalf and for his ac- 
count. 

4. Respondent Wells, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce as the 
employee or agent of the vendor or purchaser. 

5. Respondent Wells, at all times material herein, was a dealer 
within the meaning of that term as defined in the Act and subject 
to the provisions of the Act. 


Increased Weights and Prices of Livestock Purchased for Principal 


6. Respondents Schober and Wells regularly purchased calves at 
various auction markets on order for Ezra H. Good, Inc., of Denver, 
Pennsylvania. 

7. The calves purchased by Schober and Wells on order for Ezra 
H. Good, Inc., were used to fill the Good order with Strauss Veal, 


Inc. of North Manchester, Indiana. 

8. Schober’s agreement with Ezra H. Good, Inc., provided that 
Schober purchase calves at auction markets with his own funds, 
truck them to a central collection point and furnish to Strauss 
Veal a purchase invoice showing the actual purchase weights and 
prices. 

9. Schober did not provide Good with buyer’s invoices reflecting 
his purchases. However, Schober was required to report the details 
of his purchases to Good, including the number of head purchased, 
the total weight of the calves and the total cost of the calves at 
each sale. Based upon this report, Good reimbursed Schober his re- 
ported purchase prices plus trucking, and paid him a buying com- 
mission for his services. 

10. Schober’s agreement with Ezra H. Good, Inc., provided that 
all the calves purchased for the company by Schober be purchased 
through the auction sale and that he turn over the calves at their 
original purchase weights and prices. It was not acceptable under 
their agreement for Schober to buy calves at one auction market, 
take them to a second auction market, consign them and then re- 
purchase the calves to fill the Good order. 

11. Mr. Amos Good of Ezra H. Good, Inc., testified that pursuant 
to an oral agreement between the parties, Schober purchased baby 
bob calves for Good’s firm on a regular basis during 1981 and 1982 
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and was paid a commission for his services. Good would instruct 
Schober as to the number of calves needed on a given day, the 
weight range required and the ceiling price to be paid. It was 
Good’s expectation that Schober would buy the best quality calves 
at the lowest possible price. If Schober could buy calves at less than 
the ceiling price quoted, he was expected to turn them over to Good 
at the lower price. As noted in finding 10, it was not acceptable for 
Schober to buy calves at one market, take them to a second market 
for consignment and then repurchase them to fill his order with 
Good. In fact, as Mr. Good testified, if Schober were discovered en- 
gaging in this practice, his services would have been terminated. 

12. Complainant’s exhibits for the period June 14, 1982 through 
September 1982, substantiate that Wells and Schober purchased 
calves at several auction markets such as Bast Livestock Exchange 
and Empire Livestock Marketing Cooperative and received invoices 
from the markets documenting the actual purchase weights and 
prices of the calves. Accounts of sale issued to Wells and buyer’s 
invoices issued to Schober by the Northern New York market pur- 
port to show that the calves, traced by ear tag numbers, were con- 
signed on the same day to the Northern New York Farmers’ Mar- 
keting Cooperative auction where they were repurchased by 
Schober for Good at weights and prices which were greater than 
Schober’s original purchase weights and prices. When taken at face 
value, the Northern New York records appear to document normal 
consignment and sales transactions by respondents. However, as 
Mr. Marano and Mr. Johnson of the Packers & Stockyards Admin- 
istration testified, the records establish that the animals originally 
purchased by respondents at Bast’s or Empire were never con- 
signed by respondents to the Northern New York market, did not 
pass through the auction ring, and were never purchased by 
Schober on a competitive basis. 

Instead, respondents Wells and Schober, in consultation, arbi- 
trarily determined prices and weights for the calves purchased for 
Good and then arranged for the necessary paperwork to be execut- 
ed to document the purported consignment to the market and the 
purported purchase through the auction sale by Schober. As testi- 
fied to by Mrs. Meister, the former officer manager at the North- 
ern New York Market, the mechanics of the arrangement were 
easy to effect. The market’s office personnel were instructed by the 
respondents to add or “mix in” the calves to Schober’s buyer’s in- 
voices at the new and falsely increased weights and prices. Schober 
then sent the false buyer’s invoices with the arbitrarily increased 
prices and weights with the calves to Strauss Veal. He also report- 
ed these false prices and weights to Amos Good who reimbursed 
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Schober for his purchases and collected from Strauss Veal on the 
basis of the increased weights and prices shown on the false in- 
voices. 

13. On or about the dates and in the transactions specified below, 
Wells, under the direction of Schober and acting as his employee 
and agent, purchased calves at Bast’s Livestock Exchange Market. 
On the same day, Wells transported the calves to the Northern 
New York Farmers’ Marketing Cooperative stockyard where, the 
respondents caused to be prepared fraudulent Northern New York 
accounts of sale and buyer invoices which purported to show that 
the calves were consigned to Northern New York for sale on a com- 
mission basis by Wells and were purchased by Schober through 
Northern New York’s auction ring on a competitive basis. In fact, 
however, the calves were not consigned to Northern New York for 
sale, did not pass through Northern New York’s auction ring, and 
were not repurchased by Schober on a competitive basis. 











Purchase Date 1982 


6/14 


7/12 


7/26 


8/2 


8/9 


9/13 


Y858 
1257 


H466 
212W 


W601 
W425 
428 
1541 


1572 
W856 


W922 
1003 
1018 
1023 
1029 


1726 
Y53 
Y594 


Calf Tag No. 


bo bobo fm obo fi bo Sooo of obo fh bo 


eS bo fe 


Origi- Wrong- 


nal fully 
Purchased At Pur- In- 

chase creased mM 
Price Price S 
Bast’s Livestock $79.38 $ 98.80 g 
Exchange 78.40 93.60 8 
Bast’s Livestock 145.00 165.00 = 
Exchange 83.30 94.50 Q 
wa 
Bast’s Livestock 68.60 79.05 o 
Exchange 62.40 85.00 Ss oO 
Bast’s Livestock 58.31 75.00 = 2 
Exchange 67.20 77.50 o & 
p= 
Bast’s Livestock 58.83 82.15 zs 
Exchange 53.90 76.50 g x 
| 
Bast’s Livestock 717.42 80.58 ~ 2 
Exchange 72.00 89.00 = 
Bast’s Livestock 57.82 74.46 a 
Exchange 82.68 92.88 ” 
Bast’s Livestock 67.62 80.08 = 
wa 
Exchange 64.32 77.50 B 
Bast’s Livestock 73.50 84.15 3 
Exchange 60.76 75.00 4 


Ge 
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14. On or about June 14, 1982, Schober purchased 3 calves at the 
Empire Livestock Marketing Cooperative, Adams, New York. On 
the same day, Schober transported the calves to the Northern New 
York stockyard, where respondents “invoiced” the calves through 
Northern New York records to Strauss Veal at weights and prices 
which were wrongfully increased over Schober’s actual purchase 
weights and prices at the Empire Livestock Marketing Cooperative. 

For the purpose of concealing the true nature of the transaction, 
the respondents caused to be prepared a fraudulent Northern New 
York account of sale and a buyer’s invoice which purported to 
show that Schober consigned the three calves to Northern New 
York for sale on a commission basis through its auction ring, and 
repurchased them at the increased weights and prices. In fact, how- 
ever, the calves were not consigned for sale, did not pass through 
Northern New York’s auction ring, and were not repurchased by 
Schober on a competitive basis. 

A copy of the fraudulent buyer’s invoice was submitted to 
Strauss Veal by Schober. Copies of the fraudulent documents were 
retained in respondents’ records. Schober reported the details of 
the purported purchase at Northern New York to Good, including 
the wrongfully increased weights and prices, and collected payment 
on the basis thereof. 

15. On or about July 8, 1982, Schober purchased 3 calves at the 
Empire Livestock Marketing Cooperative, Adams, New York. On 
the same day, Schober transported the calves to the Northern New 
York stockyard, where the respondents “invoiced” the calves 
through Northern New York’s records to Strauss Veal at weights 
and prices which were wrongfully increased over Schober’s actual 
purchase weights and prices at the Empire Livestock Marketing 
Cooperative. 

For the purpose of concealing the true nature of the transaction, 
the respondents caused to be prepared a fraudulent Northern New 
York account of sale and a buyer’s invoice which purported to 
show that Wells consigned the three calves to Northern New York 
for sale on a commission basis through its auction ring, and that 
Schober purchased them at the increased weights and prices. In 
fact, however, the calves were not consigned for sale, did not pass 
through Northern New York’s auction ring, and were not repur- 
chased by Schober on a competitive basis. 

A copy of the fraudulent buyer’s invoice was submitted to 
Strauss Veal by Schober. Copies of the fraudulent documents were 
retained in respondents’ records. Schober reported the details of 
the purported purchase at Northern New York to Good, including 
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the wrongfully increased weights and prices, and collected payment 
on the basis thereof. 


Purchase of Own Livestock Without Disclosure 


16. During 1981 and 1982, respondent Schober purchased live- 
stock for Ezra H. Good, Inc. and Whitestown Packing Co. The rep- 
resentatives of these firms testified that Schober received a buying 
commission for his services and was expected to purchase all live- 
stock for their accounts at the lowest prices available. 

Frank Gerace, president of Whitestown Packing Company, testi- 
fied that his firm had a policy which discouraged buyers from 
using their own livestock to fill orders but if, under unusual cir- 
cumstances, this occurred, the buyer was required to disclose his 
prior ownership of the livestock to the firm. Mr. Gerace testified 
that Schober was aware of this company policy. 

With respect to the Ezra H. Good firm, as set forth in findings 10 
and 11, Amos Good’s agreement with Schober did not permit 
Schober to buy livestock at one market, consign it to a second 
market, and then repurchase the livestock for Good. 

17. On or about the dates and in the transactions specified below, 
Schober consigned his own livestock to auction markets and then 


repurchased the livestock from consignments for the accounts of 
his principals without disclosing to his principals his prior owner- 
ship of the livestock. 


Date Market Livestock No. of own Head 
1982 Consigned to by Purchased for Principal 
Schober Principal 


7/8 Empire Livestock 3 Strauss Veal 
Marketing 
Cooperative 


Northern New Strauss Veal 
York 

Farmers’ 
Marketing 

Cooperative, Inc. 


Empire Livestock Whitestown 
Marketing Packing Co. 
Cooperative 


Empire Livestock Strauss Veal 
Marketing 
Cooperative 


Northern New f Strauss Veal 
York 

Farmers’ 
Marketing 

Cooperative, Inc. 
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Accounts and Records 


18. Respondent Schober, in connection with his business oper- 
ations under the Act, failed to keep accounts, records and memo- 
randa which fully and correctly disclosed all transactions involved 
in his business as a market agency and dealer under the Act in 
that respondent failed to keep and maintain (a) a general ledger of 
accounts showing assets, liabilities, income, expenses and net 
worth; (b) a dealer purchase and sales journal; and (c) a cash re- 
ceipts and disbursements journal. 


CONCLUSIONS 


All contentions of the parties have been considered in the light 
of the record evidence. By reason of the aforesaid findings of fact, it 
is concluded that respondents have violated Sections 312(a) and 401 
of the Act (7 U.S.C. 213(a), 221) and Section 201.44 of the regulation 
(9 CFR 201.44). The order proposed by complainant is appropriate 
in view of the record evidence and is issued herewith. 


Increased Weights and Prices 


As set forth in findings of fact 6 through 15, the evidence intro- 
duced at the oral hearing establishes that during the period alleged 
in the complaint, respondents knowingly and falsely increased the 
weights and prices of calves purchased on order for Ezra H. Good, 
Inc., in violation of the Act and applicable regulations. 

Falsely increasing prices and/or weights on livestock purchased 
on commission for a principal has consistently been found to be in 
violation of section 312(a) of the Act (7 U.S.C. § 213(a) and section 
201.44 of the regulations. Jn re Hageman, 42 A.D. 531, 541 (1983); In 
re Hatcher, 41 A.D. 662, 665-66 (1982); In re Sidney Collier, 38 A.D. 
957 (1979); In re Burrus, 36 A.D. 1668, 1687 (1977), aff'd per curiam, 
575 F.2d 1258 (CA 8, 1978); In re Fairbank, 27 A.D. 1871, 1878-82 
(1968), aff'd, 429 F.2d 264 (CA 9, 1970), cert denied, 400 U.S. 943 
(1970). 

Similarly, issuing invoices showing such arbitrarily increased 
weights is a violation of section 401 of the Act (7 U.S.C. § 221). In re 
Fairbank, supra at 1379-1382; In re George Saylor, Jr., 41 A.D. 2187; 
In re Hageman, supra at 541. 
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In light of the above, the documentary evidence and testimony 
leave no doubt that respondents falsely and unlawfully increased 
the weights and prices to their principal in violation of the Act and 
regulations. 


Disclosure of Own Livestock 


As set forth in findings 16 and 17, the record evidence establishes 
that respondent Schober purchased his own livestock to fill orders 
for his principals without disclosing his prior ownership in the live- 
stock in violation of the Act and regulations. 

In engaging in such an unfair and deceptive practice, Schober 
breached his fiduciary obligations to his principals. Buying one’s 
own livestock through an auction to fill orders for a principal with- 
out full disclosure to the principal violates section 312(a) of the Act 
(7 U.S.C. § 213(a)) and section 201.44 of the regulations (9 CFR 
§ 201.44) In re Harry Vealey, 39 A.D. 8, 13 (1979); In re Livestock 
Marketing Development Co., 33 A.D. 784, 807-808 (1974). 


Accounts and Records 


The testimony of Mr. Marano, the investigator who reviewed the 
records, disclosed that at the time of the investigation, respondent 
Schober failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in his busi- 
ness. In particular, respondent failed to keep and maintain (a) a 
general ledger of accounts showing assets, liabilities, income, ex- 
penses and net worth; (b) a dealer purchase and sales journal; and 
(c) a cash receipts and disbursements journal. 

The recordkeeping requirements of the Act are found in section 
401 (7 U.S.C. 401). That section states in relevant part: 


Every . . . stockyard owner, market agency, and dealer 
shall keep such accounts, records, and memoranda as fully 
and correctly disclose all transactions involved in his busi- 
ness, including the true ownership of such business by 
stockholding or otherwise. Whenever the Secretary finds 
that the accounts, records and memoranda of any such 
person do not fully and correctly disclose all transactions 
involved in his business, the Secretary may prescribe the 
form in which such accounts, records and memoranda 
shall be kept .. . 


While the above-referenced journals are not listed by name in sec- 
tion 401, maintaining such separate accounting is necessary to fa- 
cilitate compliance with the other sections of the Act and with the 
regulations. For example, a general ledger of accounts is necessary 
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to facilitate the determination of Schober’s solvency under the Act, 
a requirement ‘of all registrants. Similarly, the cash receipts and 
disbursements journal is necessary to carry out the requirements of 
section 201.44 of the regulations (9 CFR § 201.44, Accounting for 
Purchases). 

Schober’s failure to keep the journals and ledgers listed in the 
complaint prevents full disclosure of his business activities subject 
to the Act. Accordingly, respondent Schober is ordered, pursuant to 
section 401 of the Act, to maintain the specified records. 


Willfulness of the Violation 


1. Respondents argue (brief pp 2 and 3) that the practices they 
engaged in were proper and, therefore, not proscribed by the Act 
and regulations as alleged. In support of this view, they assert that 
the cited sections of the statute and regulations “are too vague to 
prohibit the conduct of respondent.” 

Respondents’ argument is without merit. As the Judicial Officer 
noted in Jn re William E. Hatcher, 41 A.D. 662, 668: 


Respondent argues on appeal that the Act and regulations 
are not specific enough to be understood by non-lawyers. 


But that argument is frivolous as applied to the violations 
in this case. It does not take a lawyer to know that it is a 
violation of the Act and regulations for an agent to falsely 
increase prices and weights on livestock purchased on com- 
mission and to use counterfeit invoices to conceal the real 
market from which the livestock was purchased. 


” “ 


Although the terms “unfair”, “unjustly discriminatory” and “de- 
ceptive” used in section 312(a) of the Act are not defined in the 
statute, it has been held that the terms are not so vague or uncer- 
tain as to be an unconstitutional delegation of legislative authority. 
Farmers’ Livestock Commission Co. v. United States, 54 F.2d 375, 
378 (E.D. Ill. 1931); O. V. Handy Brothers Co. v. Wallace, 16 F.Supp. 
662, 664-66 (E.D. Pa. 1936). The meaning of the terms must be con- 
strued from the facts of each case within the purposes of the Pack- 
ers and Stockyards Act. Capitol Packing Co. v. United States, 350 
F.2d 67, 76 (CA 10, 1965). 

2. Respondents urge that they were the victims of discriminatory 
enforcement of the Act by the complainant (brief pp. 3-5) because 
the investigation which resulted in the issuance of the complaint 
was, in their view, instituted by Whitestown Packing Company 
president, Frank Gerace. 

Congress expressly authorized the Secretary to initiate formal 
enforcement proceedings to redress violations of section 312(a) of 
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the Act upon the complaint of injured parties. (See § 312(b); 7 
U.S.C. § 213(b)). Whether through the Agency’s own initiative or as 
the result of a private complaint, when formal action is taken, it is 
the Secretary of Agriculture or his delegated agent who is the com- 
plaining party, not the private firm or firms allegedly injured by 
the respondent’s actions. Moreover, because formal action is not 
initiated to compensate private parties for their financial losses, 
the amount of money involved is irrelevant to a determination of 
whether the Secretary of Agriculture will initiate an action. 

The fact that the investigation of respondents’ operations may 
have originally resulted from a complaint lodged by Frank Gerace 
of Whitestown Packing Company does not support respondents’ ar- 
gument of discriminatory enforcement. Respondents’ claim that the 
resources of the government were used to enforce private griev- 
ances is also without merit. 

3. The practices engaged in by respondents must be characterized 
as wilful as they were carefully planned and executed. Deciding 
that there was nothing wrong with making a few extra dollars 
profit on each calf billed to their principal, respondents knowingly 
and intentionally caused false accounts of sale and buyer’s invoices 
to be fabricated to document their transactions. This evidences a 


calculated and carefully implemented intention to deceive and de- 
fraud. 


With respect to Schober’s failure to disclose his prior ownership 
of the livestock sold to his principals, the evidence makes it clear 
that Schober was aware of his obligations and deliberately failed to 
live up to them. 

In view of the nature of the violations demonstrated in the 
record, the question of wilfulness requires little discussion. A viola- 
tion is willful if the respondent intentionally does an act which is 
prohibited, irrespective of evil motive or reliance on erroneous 
advice, or if the respondent acts with careless disregard of the stat- 
utory requirements. Butz v. Glover Livestock Commission Co., 411 
U.S. 182, 185, 187 (1973); Goodman v. Benson, 286 F.2d 896, 900 (CA 
7 1961); In re Miller, 33 A.D. 58, 83-87, aff'd sub nom., Miller v. 
Butz, 498 F.2d 1088 (CA 5, 1974); In re Lufkin Livestock Exchange, 
Inc., 27 A.D. 596, 609 (1968). The term “willful” is also often used to 
denote a voluntary or knowing act as distinguished from one which 
is accidental. 


SANCTION 


Complainant requests that respondent Schober be (1) ordered to 
cease and desist from the practices discussed above, (2) ordered to 
comply with the recordkeeping requirements of the Act, (3) as- 
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sessed a $5,000.00 civil penalty and (4) suspended as a registrant for 
a period of six months. With respect to respondent Wells, the com- 
plainant recommends that in addition to the entry of an appropri- 
ate cease and desist order, she be prohibited from operating subject 
to the Act for a period of six months. 

Respondents argue (brief pp. 6-8) that the sanction sought by 
complainant in this case is too severe and request only the imposi- 
tion of a cease and desist order. In support of their recommenda- 
tion, respondents rely upon factors which they claim complainant 
failed to consider in seeking the $5,000 civil penalty against Mr. 
Schober, i.e., the gravity of the offense, the size of the business in- 
volved, and the effect of the penalty on the person’s ability to con- 
tinue in business. 

The gravity of the offense need not include the matter of dam- 
ages resulting from the offense, as respondents claim. Instead, the 
testimony of Reuben Johnson, at page 156, sums up the gravity of 
the circumstances here. Whether or not a profit is realized by the 
wrongful act, or the amount of the profit, is of little concern. In- 
stead, ‘“. . . in a case like this, it would be the fact that . . . there 
was false weights, false prices, and the fact that full and complete 
disclosure was not rendered to the principal by the agent.’”’ Such 
practices destroy the integrity of the regulatory program. See: In re 
George W. Saylor, Jr., P & S Docket No. 5753, September 20, 1985, 
slip opinion pp. 489-495. 

Questions such as, the size of respondent Schober’s business or 
the effect of the $5,000 civil penalty on his ability to continue in 
business, appear to be answered at pages 318-319, 392, 401 of the 
record. 

Respondent’s business with Good amounted to almost $2 million, 
or anywhere from $40,000 to $80,000 per week, whereby respondent 
Schober paid for the livestock from his own funds and thereafter 
was reimbursed by Good. Although his net income has dropped ap- 
preciably since 1982 when his cattle sales were in excess of a mil- 
lion dollars, Schober’s farm income has not changed. In short, 
there is no showing in the record that respondent is unable to pay 
the $5,000 penalty, or that the payment of such penalty will affect 
Schober’s ability to continue in business. Jn re Saylor, supra, slip 
opinion pp. 525-526. 

Complainant correctly argues, citing prior rulings, that the sanc- 
tion sought is justified by the facts of this case and is consistent 
with past sanction policy (reply brief, pp. 4-5). Aside from prior 
precedents, falsely increasing the weights and prices of livestock 
purchased on a commission basis and failing to disclose prior own- 
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ership of livestock demonstrate clearly that the respondents delib- 
erately and wilfully placed their interests ahead of their principals. 

Accordingly, it is concluded that respondents have wilfully vio- 
lated the Act and regulations as alleged in the complaint, and the 
following order is issued. 


ORDER 


Respondents Schober and Wells, their agents and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: 

(1) Engaging in any act, practice or course of business for the 
purpose of obtaining money from the purchasers of livestock by 
false or deceptive pretenses; 

(2) Entering into, continuing in, or cooperating in any agree- 
ment, arrangement, understanding, or course of business with any 
person for the purpose of aiding or assisting such person to obtain 
money from the purchasers of livestock by false or deceptive pre- 
tenses; 

(3) Misrepresenting to their principals or to other purchasers of 
livestock from respondents (a) the manner in which such livestock 
was purchased or acquired by respondents, (b) the origin, or actual 
place of purchase of such livestock; (c) respondents’ original pur- 
chase weights or original purchase prices for such livestock, or (d) 
the true nature of all charges made for their buying services; 

(4) Preparing and issuing, or causing to be prepared and issued, 
in connection with the purchase or sale of livestock, accounts of 
sale, buyer invoices, billings, scale tickets or any other documents 
evidencing or prepared in connection with the purchase or sale of 
livestock, which show false, incorrect or misleading price or weight 
entries for such livestock, or which fail to disclose all facts neces- 
sary to show clearly and completely the true nature of each trans- 
action; 

(5) Collecting or aiding and assisting any person to collect from 
the purchasers of livestock on the basis of false, incorrect, or mis- 
leading invoices or accountings; and 

(6) Using their own livestock to fill orders on a commission or 
agency basis without full disclosure of their interest in the live- 
stock to their principal. 

Respondent Schober shall keep and maintain accounts, records 
and memoranda which fully and correctly disclose the true nature 
of all transactions involved in his business subject to the Packers 
and Stockyards Act, including accounts, records and memoranda 
which show (1) the number of head of livestock bought and sold; (2) 
the date of purchase and sale; (3) the true and correct purchase and 
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sale prices for such livestock; (4) a complete and accurate cash re- 
ceipts and disbursements journal; (5) the origin or place of pur- 
chase of such livestock; and (6) a general ledger of accounts show- 
ing assets, liabilities, income, expenses and net worth. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent Schober is assessed a civil penalty in the amount of 
$5,000.00. 

Respondent Schober is suspended as a registrant under the Act 
for a period of six months. 

Respondent Wells is prohibited for a period of six months from 
engaging in business and operating subject to the Act as a market 
agency, buying and selling livestock in commerce on a commission 
basis or furnishing stockyard services, or as a dealer, buying or 
selling livestock in commerce either for her own account or as the 
employee or agent of the vendor or purchaser. 

The provisions of this order shall become final and effective 35 
days after service of this order on respondents, unless appealed 
within 30 days after service. (9 CFR §§ 1.145(a) and 1.142(c)). 

Copies of this decision and order shall be served upon the parties. 

[The Decision and Order became final on February 27, 1986.— 
Ed.] 


In re: FARMERS & RANCHERS Livestock AUCTION, INc., BILLY GENE 
Davis, Mary LAVONE Davis, JERRY MILLSPAUGH, and RANDY 
Davis d/b/a CATTLEMAN’S COMMISSION COMPANY. P&S Docket 
No. 6483. Decided February 27, 1986. 


Custodial account—Issuing insufficient funds checks—Failing to pay—Failing to 
remit net proceeds to consignors when due—Exchanging checks to create false 
balance in checking account—Purchasing livestock out of consignments for his 
own speculative account—Accounts and records—Suspended as a registrant. 


Judicial Officer affirmed Chief Judge Campbell’s decision suspending respondent 
Jerry Millspaugh as a registrant for 5 years and ordering him to cease and desist 
from various practices, including misusing a custodial account, issuing insufficient 
funds checks, failing to pay for livestock, failing to remit to consignors when due the 
net proceeds from the sale of consigned livestock, exchanging drafts or checks to 
create a false “float” or balance in a checking account, and purchasing livestock out 
of consignments for speculation, all of which were held to be unfair practices under 
the Act. Respondent’s records failed to meet the requirements of the Act since pur- 
chases by respondent out of consignments were not identified as such to the consign- 
ors. Respondent Millspaugh is responsible for the corporate respondent’s violations 
since he was one-third owner, vice president, and one of the three members of the 
board of directors of the corporate respondent. He is also responsible for violations 
of Cattleman’s Commission Company, which was a continuation of the corporate 
business. Although respondent Millspaugh’s registration is inactive, it may be sus- 
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pended. Complainant need only prevail by a preponderance of the evidence. Re- 
spondents’ failure to testify gives rise to an inference that their testimony would 
have been adverse. A check-kiting scheme is a serious and flagrant violation of the 
Act because of its potential for harm. Severe sanction policy explained. That portion 
of the order providing that respondent Millspaugh may be employed as an auction- 
eer after 1 year of his 5-year suspension is authorized by the Act since it is a relax- 
ation of the sanction that would normally be in effect. Under the regulations, a sus- 
pended registrant cannot be employed by persons subject to the Act. The P&S Act 
adopts by reference the rule making authority of the Federal Trade Commission. 
The employment regulation has the force and effect of law. Auction market opera- 
tors could be required to register as market agencies or dealers. 


Eric Paul, for complainant. 
Keith Rutledge, Battesville, AR., for respondent Millspaugh only. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER AS TO JERRY MILLSPAUGH 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.).* An initial Decision and Order was filed on October 28, 1985, 
by Chief Administrative Law Judge John A. Campbell (ALJ) sus- 
pending respondent Jerry Millspaugh as a registrant for 5 years 
and ordering him to cease and desist from various practices, includ- 
ing misusing a “Custodial Account for Shippers’ Proceeds”; issuing 
insufficient funds checks; failing to pay for livestock; failing to 
remit to consignors when due the net proceeds from the sale of con- 
signed livestock; exchanging drafts or checks to create a false 
“float” or balance in a checking account; and purchasing livestock 
out of consignment for speculation. The order also requires re- 
spondent Jerry Millspaugh to keep complete and accurate records. 

On December 3, 1985, respondent Jerry Millspaugh appealed to 
the Judicial Officer, to whom final administrative authority to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
has been delegated (7 CFR § 2.35).** On December 19, 1985, the 
case was referred to the Judicial Officer for decision. 


* See generally Campbell, “The Packers and Stockyards Act Regulatory Pro- 
gram,” in 1 Davidson, Agricultural Law, ch. 3 (1981 and Aug. 1985 Supp.), and 
Carter, “Packers and Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 

** The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram) (December 1962-January 1971). 
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Based upon a careful consideration of the record, the ALJ’s ini- 
tial Decision and Order is adopted as the final Decision and Order 
in this case, with changes too minor to itemize. Additional conclu- 
sions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq., hereafter referred to as the ‘“‘Act’’), instituted by a complaint 
filed on January 30, 1985, by the Administrator, Packers and 
Stockyards Administration. The complaint alleged that the finan- 
cial condition of respondent Farmers & Ranchers Livestock Auc- 
tion, Inc., and the financial condition of respondent Billy Gene 
Davis do not meet the requirements of the Act, and that the re- 
spondents have wilfully violated provisions of the Act and of the 
regulations promulgated thereunder. 

Answers in the nature of general denials of all allegations, both 
jurisdictional and substantive, were duly filed. An oral hearing con- 
cerning all respondents was held in Little Rock, Arkansas, on July 
30-31, and August 1, 1985. Complainant was represented by Eric 
Paul, Esquire, of the Office of the General Counsel, United States 
Department of Agriculture. Respondent Jerry Millspaugh was rep- 
resented by Keith Rutledge, Esquire, of the firm of Highsmith, 
Gregg, Hart, Farris & Rutledge of Batesville, Arkansas. Seven of 
the nine witnesses called by the complainant were cross-examined 
on behalf of respondent Jerry Millspaugh by his counsel on July 30 
and 31, 1985. Some 68 exhibits offered by complainant were re- 
ceived into evidence. No oral testimony was presented on behalf of 
any respondent nor were any exhibits offered on behalf of any re- 
spondent prior to the close of the hearing. 

At the close of the hearing, the time was set for the filing of 
briefs in regard to respondent Millspaugh. An initial decision and 
order was issued on September 13, 1985, pursuant to sections 1.139 
and 1.141 (e) of the rules of practice (7 CFR § 1.139, 1.141(e)) with 
respect to the remaining respondents. Such decision and order re- 
quires: respondents Farmers & Ranchers Livestock Auction, Inc., 
Billy Gene Davis and Randy Davis, d/b/a Cattleman’s Commission 
Co., to cease and desist from various practices in violation of the 
Act; to comply with record keeping provisions; suspends said re- 
spondents as registrants for a period of five years; and prohibits re- 
spondent Mary Lavone Davis from engaging in business as a 
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market agency or dealer under the Act for a period of five years 
together with cease and desist and record keeping provisions. 

In this phase of the proceeding, complainant seeks a decision and 
order imposing corresponding cease and desist, record keeping, and 
suspension provisions upon respondent Jerry Millspaugh. 


FINDINGS OF FACT 


1. Farmers & Ranchers Livestock Auction, Inc. (hereafter some- 
times referred to as the “corporate respondent’’), is a corporation 
with its principal places of business in Charlotte and Mt. View, Ar- 
kansas, and its business mailing address is P. O. Box 156, Cord, Ar- 
kansas 72524. 

2. The corporate respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Farmers & Ranchers Livestock Auction, Inc., stockyard at Char- 
lotte, Arkansas, and the Farmers & Ranchers Livestock Auction, 
Inc., stockyard at Mt. View, Arkansas, stockyards posted under and 
subject to the provisions of the Act; 

(b) Engaged in business as a market agency, selling livestock 
on a commission basis at the stockyards, and as a dealer, buying 
and selling livestock in commerce; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce. 

3. Respondent, Jerry Millspaugh is, and at all times material 
herein was: 

(a) Vice President and Auctioneer of the corporate respondent; 

(b) Owner of a 33% percent interest in the corporate respond- 
ent’s outstanding stock, and one of three members of the board of 
directors of the corporate respondent; and 

(c) In combination with respondents Billy Gene Davis and 
Mary Lavone Davis, responsible for the direction, management and 
control of the operations of the corporate respondent. 

4. Respondent Jerry Millspaugh, in combination with respond- 
ents Billy Gene Davis, Mary Lavone Davis and Randy Davis, is now 
and since August 7, 1984, has been: 

(a) Engaged in the business of conducting and operating Randy 
Davis d/b/a Cattleman’s Commission Company stockyard; 

(b) Engaged in the business of a market agency selling live- 
stock in commerce on a commission basis at that stockyard; 

(c) Responsible for the direction, management and control of 
the operations of Randy Davis d/b/a Cattleman’s Commission Com- 
pany; and 
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(d) Respondent Jerry Millspaugh is also registered individually 
as a market agency to sell livestock on a commission basis and as a 
dealer to buy and sell livestock in commerce. This registration is 
currently inactive. 

5. In January 1984, Billy Gene Davis and Mary Lavone Davis 
filed a joint Chapter 11 petition in the United States Bankruptcy 
Court, Eastern District of Arkansas. In January 1984, the corporate 
respondent also filed Chapter 11 proceedings. 


Farmers & Ranchers Livestock Auction, Inc. 


6. The corporate respondent, under the direction, management 
and control of respondents Jerry Millspaugh, Billy Gene Davis, and 
Mary Lavone Davis, in connection with its operations as a market 
agency, has failed to properly maintain and use its Custodial Ac- 
count for Shippers’ Proceeds, hereafter referred to as the Farmers 
& Ranchers custodial account, thereby endangering the faithful 
and prompt accounting therefor and payment of the portions there- 
of due the owners or consignors of livestock, in that: 

(a) As of December 30, 1983, the corporate respondent had 
issued and outstanding custodial account checks in the amount of 
$215,951.30, and had, to offset the outstanding checks, a balance in 
the custodial account of $.78 and current proceeds receivable of 
$28,075.86, resulting in a deficiency of $187,874.66 in funds avail- 
able to pay shippers’ proceeds; 

(b) As of January 138, 1984, the corporate respondent had issued 
and outstanding custodial account checks in the amount of 
$357,484.21, and had, to offset the outstanding checks, a balance in 
the custodial account of $16.02 and current proceeds receivable of 
$167,335.75, resulting in a deficiency of $190,132.44 in funds avail- 
able to pay shippers’ proceeds; 

(c) As of January 31, 1984, the corporate respondent had issued 
and outstanding custodial account checks in the amount of 
$335,007.47, and had, to offset the outstanding checks, a balance in 
the custodial account of $42,416.68, resulting in a deficiency of 
$292,590.79 in funds available to pay shippers’ proceeds; 

(d) As of February 16, 1984, the corporate respondent had 
issued and outstanding custodial account checks in the amount of 
$301,480.55, and had, to offset the outstanding account checks, a 
balance in the custodial account of $8,889.76, resulting in a defi- 
ciency of $292,590.79 in funds available to pay shippers’ proceeds; 

(e) As of March 23, 1984, the corporate respondent had issued 
and outstanding custodial account checks in the amount of 
$262,907.94 and an account overdraft of $29,682,85, resulting in a 
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deficiency of $292,590.79 in funds available to pay shippers’ pro- 
ceeds; and 

(f) Such deficiencies were due, in part, to the misuse of funds 
received from the sale of consigned livestock as specified in Finding 
7 below, and the failure to deposit in the custodial account within 
the time prescribed by the regulations an amount equal to the pro- 
ceeds receivable due from the sale of consigned livestock. 

7. During the period from at least January 6, 1984, through at 
least January 27, 1984, the corporate respondent, under the direc- 
tion, management and control of respondents Jerry Millspaugh, 
Billy Gene Davis, and Mary Lavone Davis, in connection with its 
operations as a market agency, used funds received as proceeds 
from the sale of consigned livestock on a commission basis for pur- 
poses of its own and for purposes other than the payment of lawful 
marketing charges and the remittance of the net proceeds to the 
owners and consignors of livestock, in that funds received as pro- 
ceeds from the sale of consigned livestock were regularly deposited 
to the corporate respondent’s general account and used to repay a 
personal loan made to respondent Billy Gene Davis, to pay ex- 
penses of the market, and to finance livestock dealer expenses (CX 
24-26; Tr. 130-144). 

8. The corporate respondent, under the direction, management 
and control of respondents Jerry Millspaugh, Billy Gene Davis and 
Mary Lavone Davis, in connection with its operations as a market 
agency, on or about the dates and in the transactions set forth 
below, sold livestock on a commission basis and in purported pay- 
ment of the net proceeds due the owners or consignors thereof, 
issued checks which were returned unpaid by the bank upon which 
they were drawn because the corporate respondent did not have 
sufficient funds on deposit and available in the account upon which 
such checks were drawn to pay such checks when presented. 


Amount 


No. : 
7” — of = Payee/Consignee of 


Check 


1/4 13533 Ernest Grayson, Jr. $370.42 
1/6 13702 Ora Mast 609.22 
1/11 13815 Harold Mantooth 12,362.42 
1/11 13801 Wayne Turner 1,665.77 
1/11 13750 Charles Harris 590.39 
1/11 13768 Taft McSpadden 1,070.21 
1/11 13868 William Archer 427.11 
1/11 13717 Bobby Raney 295.77 
1/11 13775 Ear! Litaker 403.23 
1/11 13860 Ruth Kay Lytle 2,295.15 
1/11 13868 Robert Walker 8,264.03 
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No. Amount 
_— - of Check Payee/Consignee of 


Head No. Check 
1/18 1 13926 Paul Hochstedler 291.67 


9. In connection with the transactions set forth in Finding 8 
above, and in numerous additional transactions during the same 
period of time, the corporate respondent, under the direction, man- 
agement and control of respondents Jerry Millspaugh, Billy Gene 
Davis and Mary Lavone Davis, sold consigned livestock on a com- 
mission basis and failed to remit to the owners and consignors of 
such livestock, when due, the net proceeds resulting from such 
sales. 

10. As of March 23, 1984, there remained unpaid to the owners 
and consignors of livestock net proceeds in the amount of 
$218,079.54. 

11. These consignors recovered $100,160.93 upon the distribution 
of bonds maintained for the protection of consignors of livestock to 
Farmers & Ranchers Livestock Auction, Inc., pursuant to the bond- 
ing regulations promulgated by the Secretary of Agriculture. 

12. The corporate respondent, under the direction, management 
and control of respondents Jerry Millspaugh, Billy Gene Davis and 
Mary Lavone Davis, in connection with its operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock and in purported payment therefor issued checks 
which were returned unpaid by the bank upon which they were 
drawn because the corporate respondent did not have sufficient 
funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented. 


Date of Seller - Date of Check Anmget 
Purchase Head Check No. Check 


12/9/83 Merrell C. Akin Lvsk. Co. 102 12/12/83 4229 $26,106.10 


12/15/83 Merrell C. Akin Lvsk.Co. 99 12/20/88 4262 $24,062.66 
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Date of  Daeet Ong, 


of 
Purchase Head Check No. Check 


12/20/83 4262 $24,062.66 


13. The corporate respondent, under the direction, management 
and control of respondents Jerry Millspaugh, Billy Gene Davis and 
Mary Lavone Davis, in connection with its operations as a dealer, 
on or about the dates and in the transactions specified in Finding 
12 above and in the transactions specified below, purchased live- 
stock in commerce and failed to pay, when due, the full purchase 
price of such livestock. 


No Unpaid 
; Pur- 
Date of Purchase Seller f 


oO! 
chase 
Head Aan 


ount 


12/30/83 Merrell C. Akin Lvsk. Co. 97 $24,086.00 


1/6/84 Merrell C. Akin Lvsk. Co. 105 $24,243.88 


14. As of August 16, 1984, there remained unpaid to the livestock 
seller in transactions set forth in Findings 12 and 13, a total of 
$8,330.86. 

15. Between August 26, 1983, and December 30, 1983, as more 
fully set forth in the schedule attached to this decision as Appendix 
A, Respondent Mary Lavone Davis drew twelve drafts totalling 
$624,132.60 on Rex White Livestock Auction and deposited such 
drafts to the Farmers & Ranchers general and custodial accounts 
for immediate credit. On or about the dates on which these twelve 
drafts were drawn, respondent Mary Lavone Davis issued seven- 
teen Farmers & Ranchers general account checks totalling 
$563,319.15 payable to Rex White Livestock Auction. Respondent 
Jerry Millspaugh issued two additional checks, drawn on his own 
personal checking account, totalling $60,819.27, payable to Rex 
White Livestock Auction. Although sixteen of the nineteen checks 
given to Rex White Livestock Auction contained a notation to the 
effect that the check was for “cattle” or for a specific number of 
head, the Farmers & Ranchers checks and the two checks issued by 
respondent Jerry Millspaugh were not issued in payment for live- 
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stock purchases, but rather, were issued to obtain the unauthorized 
use of credit by means of a float caused by a timed series of with- 
drawals and deposits, creating an illusion of sufficient funds in the 
Farmers & Ranchers general and custodial accounts (CX 32-50, 64; 
Tr. 204-256). 

16. Numerous other drafts and checks drawn by respondent 
Mary Lavone Davis between Farmers & Ranchers and Rex White 
Livestock Auction during this period could not be verified as 
having been issued either in connection with actual purchases and 
sales of livestock or in connection with further check kiting or 
swapping because neither respondents Farmers & Ranchers Live- 
stock Auction, Inc., Billy Gene Davis nor Rex White Livestock Auc- 
tion maintained full and complete purchase and sales invoices and 
trucking records that could be reconciled with the dollar amount 
and number of head notations on additional Farmers & Ranchers 
checks. 

17. On January 6, 1984, a Grace and Grace check in the amount 
of $31,455.00 was issued by C.C. Grace payable to Farmers & 
Ranchers for “142 Cattle” and deposited for immediate credit in 
the Farmers & Ranchers general account with a deposit ticket indi- 
cating “purchase”. On the same date, respondent Mary Lavone 
Davis issued a Farmers & Ranchers check payable to C.C. Grace in 
the amount of $31,455.00 bearing the false notation “83 head”. 

18. On January 13, 1984, a Grace and Grace check in the amount 
of $100,000.00 was issued by C.C. Grace payable to Farmers & 
Ranchers for “350 Cattle” and exchanged for two Farmers & 
Ranchers general account checks in the amount of $50,889.20 and 
$49,110.80, totalling $100,000.00. Both Farmers & Ranchers checks 
contained the false notation “cattle’’. 

19. No livestock was purchased or sold by respondents Farmers & 
Ranchers Livestock, Auction, Inc., or Jerry Millspaugh in connec- 
tion with the exchanges or swapping of checks set forth in Findings 
17 and 18 above, and the purpose of such exchange operations, 
commonly referred to as check kiting, was the generation of a float 
to finance the Farmers & Ranchers operations and/or hide the true 
balance in the Farmers & Ranchers general and custodial accounts. 

20. On January 13, 1984, respondent Mary Lavone Davis drew a 
draft in the amount of $32,841.52 on Bray Cattle Co., and deposited 
such draft to the Farmers & Ranchers general account. Although 
deposited with other instruments indicated as having been received 
in payment for “purchases”, this draft was drawn with the prior 
agreement of Gordon Bray pending either: (1) the honoring of a 
Farmers & Ranchers check issued on January 13, 1984, in the 
amount of $27,944.11 and a Jerry Millspaugh check issued on Janu- 
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ary 13, 1984, in the amount of $4,897.41, totalling $32,841.52; or (2) 
the receipt of livestock to be purchased from the next scheduled 
auction sale. In either case, the exchange of draft and checks was 
made for the purpose of obtaining an unauthorized use of credit by 
means of a float and no actual purchase or sale of livestock oc- 
curred (CX 51, 54; 324-327, 350-357). 


Cattleman’s Commission Company 


21. Respondent Jerry Millspaugh, together with the remaining 
individual respondents, in connection with the market agency oper- 
ations being conducted under the registration Randy Davis d/b/a 
Cattleman’s Commission Company, failed to properly maintain and 
use the Cattleman’s Commission Company custodial account, there- 
by endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock, in that: 

(a) As of October 31, 1984, respondent Jerry Millspaugh, in 
combination with the other respondents in this proceeding, had 
issued and oustanding Cattleman’s Commission Company custodial 
account checks in the amount of $272,124.42, and had, to offset the 
outstanding checks, a balance in the custodial account of $5,443.97, 
deposits in transit of $80,926.47 and current proceeds receivable of 
$152,501.40, resulting in a deficiency of $33,252.58 in funds avail- 
able to pay shippers’ proceeds; 

(b) As of November 30, 1984, respondent Jerry Millspaugh, in 
combination with the other respondents in this proceeding, had 
issued and outstanding Cattleman’s Commission Company custodi- 
al account checks in the amount of $286,111.74, and had, to offset 
the outstanding checks, a balance in the custodial account of 
$35,394.40 and current proceeds receivable of $174,447.12, resulting 
in a deficiency of $76,270.22 in funds available to pay shippers’ pro- 
ceeds; 

(c) As of December 21, 1984, respondent Jerry Millspaugh, in 
combination with the other respondents in this proceeding, had 
issued and outstanding Cattleman’s Commission Company custodi- 
al account checks in the amount of $181,283.22, and had, to offset 
the outstanding checks, a balance in the custodial account of 
$26,644.17, deposits in transit of $4,068.09 and proceeds receivable 
of $103,461.89, resulting in a deficiency of $47,109.07 in funds avail- 
able to pay shippers’ proceeds; 

(d) Such deficiencies were due, in part, to the failure to deposit 
in the custodial account before the close of the next business day 
an amount equal to the proceeds receivable from livestock pur- 
chases by respondents, by market employees, and by a dealer to 





PACKERS AND STOCKYARDS ACT 
Volume 45 Number 1 


whom the market had extended credit and financed, one Gordon 
Bray. 

22. Respondent Jerry Millspaugh, in combination with the re- 
maining individual respondents, in connection with the operations 
of Randy Davis d/b/a Cattleman’s Commission Company during 
the period August 8, 1984, through January 9, 1985, purchased live- 
stock which had been consigned for sale on a commission basis for 
the speculative account of Randy Davis d/b/a Cattleman’s Commis- 
sion Company (CX 58-62, Tr. 372-377, 412-427, 470-472). 

23. Respondent Jerry Millspaugh, in combination with the re- 
maining individual respondents and in connection with the pur- 
chases of livestock consigned for sale on a commission basis in 
Finding 22 above, submitted accounts of sale to consignors which 
failed to disclose the true and correct names of the buyers and 
state the nature of the relationship existing between the market 
agency and the buyers (CX 60-62; Tr. 420-422, 425-427). 

24. With respect to the financial condition and operations con- 
ducted under the name Cattleman’s Commission Co., between Jan- 
uary 1, 1985, and June 30, 1985, testimony by Regional Supervisor 
Jack Bellew and Auditor Kenneth Gordon of the Packers and 
Stockyards Administration’s Memphis Regional Office (Tr. 436-444, 
461-477), coupled with a Balance Sheet, Income Statement and 
Custodial Account analysis as of April 30, 1985 (Complainant’s Ex- 
hibit 68) establish that respondent Jerry Millspaugh, in combina- 
tion with the other individual respondents, continued to operate 
the Cattleman’s Commission Co. auction market in a manner that 
endangers the livestock marketing public in total disregard of the 
custodial account and fair trade practice requirements of the Act 
and regulations. A continued custodial account shortage ($9,107.14 
as of April 30, 1985) has been combined with a mounting operating 
loss ($60,348.43 between January 1, 1985, and April 30, 1985) and 
an insolvency of $80,367.44 (current liabilities less current assets as 
of April 30, 1985). 

During this same period substantial purchases of consigned live- 
stock, much of which was shipped to Amarillo, Texas, for resale on 
a speculative basis, have generated a company catch cattle income 
of $11,329.61, a figure entirely incompatible with a legitimate 
market support operation. Moreover, as explained by Mr. Bellew, 
the revenues of the Cattleman’s Commission Co. operation during 
this period were used to pay feed expenses of $55,042.70. These feed 
expenditures go far beyond the amount of feed that could be used 
or stored at the stockyard, but are entirely appropriate for the 
feeding of cattle in the Bill Davis ranch operation (Tr. 464-466). 
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Lastly, an additional operating loss of some $13,000 was incurred 
between April 30, 1985, and June 30, 1985 (Tr. 467). 

25. When the registration of respondent Randy Davis was accept- 
ed pursuant to the submission of the documents that have been ad- 
mitted as complainant’s exhibits 6-8, respondent Jerry Millspaugh 
was employed as auctioneer, the same position that he held in con- 
nection with the corporate respondent. 

26. Respondent Jerry Millspaugh advanced $5,000.00 to respond- 
ent Randy Davis in order that a bond equivalent in the required 
amount of $65,000.00 could be obtained and operations commenced 
under the trade name Cattleman’s Commission Co. 

27. Respondent Randy Davis was not in possession of knowledge 
respecting Cattleman’s Commission Co. records and was observed 
to perform work of a type normally handled by “yard help” during 
the investigation conducted by Mr. Jack Bellew and Mr. Kenneth 
Gordon on August 28, 1984 (Tr. 453, 459-460). This investigation, 
and others conducted on subsequent dates by employees of com- 
plainant, establish that respondent Randy Davis, d/b/a Cattle- 
man’s Commission Co. was, in fact, a successor or sham circumven- 
tion of the Act and not a bona fide new entity. 

28. Livestock purchases made from consignment during eight 
weekly sales held in November and December, 1984, totalled 
$210,259.62, a figure equal to 14 per cent of the $1,520,456.19 in 
livestock that had been consigned for sale at the Cattleman’s Com- 
mission Co. stockyard (CX 58). 

29. Recap sheets maintained in the Cattleman’s Commission Co. 
records for these eight sales could not be reconciled to invoices 
showing “company” purchases. The recap figure for “Cattleman’s 
Commission Co.” purchases was far greater and the discrepancy 
was not explained until a market employee, the bookkeeper, re- 
vealed that purchases by “C&L” and “Long” were, in fact, compa- 
ny purchases (CX 59-62; Tr. 413-427). 


Additional Finding 


30. The check kiting established to exist between respondents 
Jerry Millspaugh and Farmers & Ranchers Livestock Auction, Inc., 
on the one hand, and Rex White d/b/a White Auction Company on 
the other hand, included two checks drawn by respondent Jerry 
Millspaugh in the amounts of $30,747.33 on September 26, 1983, 
and $30,741.87 on October 3, 1983. These were the checks that 
could be closely matched to corresponding drafts drawn on Rex 
White. A total of seven personal checks had been issued by re- 
spondent Jerry Millspaugh payable to Rex White between Septem- 
ber 7, 1988, and December 26, 1988 (CX 64). None of these could be 
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reliably tied to any purchase or sale of livestock shown in the cor- 
porate respondent’s records or in the records of Rex White d/b/a 
White Auction Company. Since respondent Jerry Millspaugh failed 
to comply with an administrative subpoena, complainant’s investi- 
gators could not conclusively establish during their investigation 
that no actual livestock purchases were involved. His personal in- 
volvement in this check-kiting scheme was extensive until cur- 
tailed by the refusal of his bank to accept for immediate credit 
after October 6, 1983, additional large checks drawn on out of town 
banks (CX 64, p.3). 


CONCLUSIONS 


All contentions of the parties have been considered in the light 
of the record evidence. By reason of the aforesaid findings of fact, it 
is concluded that respondent, Jerry Millspaugh, has violated the 
Act, as more fully explained below. The order proposed by com- 
plainant is appropriate in the light of the record evidence and is 
issued herewith. 


Custodial Accounts, Failure to Maintain and Use Properly 


Every market agency selling livestock on commission is required 
to establish and properly maintain a “Custodial Account for Ship- 
pers’ Proceeds” (9 CFR § 201.42(b)). This is a trust account and the 
proceeds generated by the sale of consigned livestock are trust 
funds. In re James L. Miller, 33 A.D. 58, 61-62 (1974), aff'd sub 
nom. Miller v. Butz, 498 F.2d 1088 (5th Cir. 1974). The failure of a 
market agency to maintain its custodial account in accordance 
with the requirements of section 201.42 is a violation of sections 
307 and 312(a) of the Act (7 U.S.C. §§ 208, 213(a)), as well as a viola- 
tion of section 201.42 of the regulations. In re Arab Stock Yard, 
Inc., 37 A.D. 293, 301-302, 310-311 (1978), aff'd, 582 F.2d 39 (5th 
Cir. 1978); In re Sechrist Sales Company, Inc., 36 A.D. 665, 666, 671- 
675 (1977); In re Hardy, 33 A.D. 1383, 1898-1406 (1974). 

Each of the custodial accounts that have been maintained for the 
protection of shippers who have consigned their livestock for sale 
at the Farmers & Ranchers Livestock Auction and Cattleman’s 
Commission Co. stockyards have been shown to be in a state of sub- 
stantial deficiency of a regularly recurring basis (Findings 6 and 
21). The method used by respondent Jerry Millspaugh, in combina- 
tion with the other individual respondents, to hide the shortage in 
the corporate respondent’s custodial account was check-kiting or 
check swapping (Findings 15-19). The deficiencies found in the 
Cattleman’s Commission Co. custodial account on October 31, 1984 
($38,252.58), November 30, 1984 ($76,270.22), and December 21, 1984 
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($47,109.07), while somewhat smaller, were created by a failure to 
deposit in the custodial account before the close of the next busi- 
ness day, an amount equal to the proceeds receivable from live- 
stock purchases made by the respondents, including purchases 
hidden by the use of false or misleading buyers names or notations, 
and a failure to make timely deposits for purchases made by a 
dealer to whom the market had extended credit and financed, one 
Gordon Bray (Findings 21, 22). This failure on the part of respond- 
ent Jerry Millspaugh to maintain the Cattleman’s Commission Co. 
custodial account in the required manner has continued and a defi- 
ciency continues to exist (Finding 24). 

It must be concluded, therefore, that the course of conduct of re- 
spondent Jerry Millspaugh with respect to the maintenance and 
use of the respective custodial accounts constitutes a wilful, delib- 
erate and flagrant violation of sections 307 and 312(a) of the Act (7 
U.S.C. §§ 208 and 213(a)), and of section 201.42 of the regulations. 


Failure to Remit the Net Proceeds Due Owners and Consignors of 
Livestock 


The corporate respondent, under the direction, management and 
control of respondents Jerry Millspaugh, Billy Gene Davis and 


Mary Lavone Davis, sold livestock on commission at four auction 
sales and failed to remit, when due, the net proceeds resulting from 
such sales. As of March 28, 1984, net proceeds in the amount of 
$218,079.54 remained unpaid (Finding No. 10). Respondent Jerry 
Millspaugh acted in a fiduciary capacity and was obligated to remit 
the net proceeds of sale with a complete and accurate accounting 
before the close of the next business day following the sale of con- 
signed livestock. In re Arab Stock Yard, Inc., supra, 37 A.D. at 299, 
301. This prompt payment of net proceeds is required by section 
201.43(a) of the regulations (9 CFR § 201.43(a)). Any failure by any 
market agency to comply with this prompt remission requirement 
is an extremely serious violation of the Act. 

Failures to remit net proceeds often follow failures to properly 
maintain custodial accounts in conformity with section 201.42 of 
the regulations (9 CFR § 201.42), when, as here, the market agency 
does not possess funds with which to make up custodial account 
shortages. The responsibility for properly maintaining the custodial 
account of respondent Farmers & Ranchers Livestock Auction, Inc., 
rests on its owners, officers and directors, including respondent 
Jerry Millspaugh, who was an officer, director, and 1/3rd owner of 
this closely held corporation. Respondent Jerry Millspaugh had to 
have actual knowledge that Billy Gene Davis has repeatedly failed 
to comply with these requirements, even to the extent of violating 
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a 1967 stipulation, a 1970 consent decision and a 1978 injunction. 
This pattern has continued after the January, 1984, failure of the 
corporate respondent in connection with a de facto successor, the 
Cattleman’s Commission Co. operation (Finding No. 21). 

It must be concluded that there has been a pattern of wilful and 
deliberate failures to comply with the requirements of section 
201.43(a) of the regulations and that such actions violate section 
307 and 312(a) of the Act (7 U.S.C. §§ 208 and 213(a)). 


Failures to Pay for Livestock Purchases 


The corporate respondent, under the direction, management and 
control of respondents Jerry Millspaugh, Billy Gene Davis and 
Mary Lavone Davis, made four purchases of livestock totalling 
$98,498.64 as a dealer and failed to pay the livestock seller, Merrell 
C. Akin Livestock Co., for such purchases (Findings 12, 13). Checks 
drawn in purported payment for two of these purchases were dis- 
honored upon presentation because sufficient funds were not on de- 
posit and available (Finding 12). These failures to pay, when due, 
the full purchase price of livestock constitute an unfair and decep- 
tive practice in willful violation of sections 312(a) and 409 of the 
Act (7 U.S.C. 213(a), 228b). Lewis v. Butz, 512 F.2d 681, 682-83 (8th 
Cir. 1975); In re Mid-States Livestock, Inc., 37 A.D. 547, 561-62 
(1977), aff'd sub nom. Van Wyk v. Bergland, 570 F.2d 701, 704-05 
(8th Cir. 1978); Bowman v. U.S.D.A., 363 F.2d 81, 85 (5th Cir. 1966). 
The unpaid livestock seller in this case was fortunate to recover all 
but $8,330.86 of the total purchase amounts from dealer bonds re- 
quired by the Secretary (Finding 14; CX 31, 31A). These actions, 
however, remain serious violations that call for the imposition of a 
substantial period of suspension. 


The Issuance of NSF Checks and Check-kiting 


Fourteen checks drawn on the corporate respondent’s general 
and custodial acounts were dishonored upon presentation because 
of an absence of sufficient funds on deposit and available in these 
checking accounts (Findings 8, 12). Schedules of debts, and amend- 
ments to such schedules, which were filed by the corporate re- 
spondent in its Chapter 11 proceeding before the United States 
Bankruptcy Court for the Eastern District of Arkansas (CX 17) 
admit the issuance of many additional NSF checks that were even- 
tually paid because they had been held too long by the corporate 
respondent’s bank. Respondent Mary Lavone Davis drew these 
checks (CX 31) knowing that they could be honored upon presenta- 
tion only by reason of the float produced by an extensive check- 
kiting or check swapping scheme (Findings 15-20). Respondent 
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Jerry Millspaugh actively participated in this check swapping 
scheme until his bank advised him of no further immediate credit 
on checks deposited to his personal checking account (Finding 30). 

It is well established that the issuance of checks in connection 
with transactions under the Act which are dishonored because of 
insufficient funds on deposit and available in the account on which 
such checks are drawn is an unfair and deceptive practice that vio- 
lates section 312(a) of the Act (7 U.S.C. § 213(a)). In re Edzards, 37 
A.D. 1880, 1887 (1978); In re Bryan, 36 A.D. 37, 42 (1977). By issu- 
ance of the two NSF checks made payable to Merrell C. Akin, the 
corporate respondent and respondent Jerry Millspaugh have also 
wilfully violated section 409 of the Act (7 U.S.C. § 228b). 

The generation of a false “float” in the corporate respondent’s 
general and custodial bank account by the deposit of checks or 
drafts for immediate credit coupled with the concurrent issuance of 
checks in identical or similar amounts for exchange or swapping is 
clearly an unfair and deceptive practice in violation of section 
312(a) of the Act (7 U.S.C. § 213(a)).1 Even the misuse of a “float” 
generated without resort to check-kiting has been condemned in 
numerous cases. In re Roseth, 39 A.D. 28, 36 (1980), aff'd per 
curiam (unpublished), 636 F.2d 1224 (8th Cir. 1980); In re Hardy, 33 
A.D. 1383, 13898-1406 (1974); Bowman v. U.S.D.A., supra; Daniels v. 
United States, 242 F.2d 39, 41-42 (7th Cir. 1975), cert. denied, 354 
USS. 939. 


Incomplete Records and Records Containing False and Deceptive 
Entries 


The records maintained by the corporate respondent fail to meet 
the requirement of section 401 of the Act (7 U.S.C. § 221), which 
provides, inter alia, that 


any ... market agency, and dealer shall keep such ac- 
counts, records and memoranda as fully and correctly dis- 
close all transactions involved in his business . . . 


Drafts drawn on White Auction Company between August 26, 
1988, and January 5, 1984, totalled $2,719,477.48. Checks issued 
payable to Rex White or White Auction Company totalled 
$2,243,147.35 (CX 64). Only a handful of these transactions could be 
tied to the legitimate purchase or sale of livestock or to an existing 
check-kiting arrangement because complete dealer invoices and re- 
lated records were not available. At the hearing, complainant was 


1In re Blackfoot Livestock Commission Co., Administrative Law Judge’s Decision 
PS Docket No. 6107, Aug. 22, 1985, on appeal to Judicial Officer. 
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able to link over $600,000 in drafts to a corresponding total of 
checks by reason of identical or virtually identical amounts and 
dates (Finding 15; Appendix A of this decision). False notations 
were entered on Farmers & Ranchers checks involved in this check 
swapping, and on additional checks issued to a number of other 
livestock dealers, to the effect that such checks were for “cattle” or 
a specific number of head, for example, “83 hd” (Findings 17, 18). 
Similar false notations were entered on personal checks issued by 
respondent Jerry Millspaugh. 

Similarly, the accountings of sale provided to livestock consign- 
ors in connection with consignments to the Cattleman’s Commis- 
sion Co. sale were shown to misrepresent the name of the buyer. 
When livestock purchased by the market agency were not shown as 
“Co.” (the designation noted on the invoices for sale barn pur- 
chases), designations were used which were not identified to the 
consignors as having any relation to the respondent market agency 
(Finding 23; CX 59-62). There was unrefuted testimony to the effect 
that this practice had also prevailed at the sales conducted by the 
corporate respondent (Tr. 400). 

The issuance of invoices that fail to disclose the true and correct 
name of the buyer is an unfair and deceptive practice that violates 
section 312(a) of the Act (7 U.S.C. § 213(a)), and the failure to main- 
tain complete records warrants the entry of a record keeping order 
pursuant to section 401 of the Act (7 U.S.C. § 222). 


Purchasing Out of Consignments 


It is well established that market agencies selling on commission 
are fiduciaries that engage in an unfair and deceptive practice, in 
violation of section 201.56 of the regulations and section 312(a) of 
the Act, when they buy livestock out of consignments for specula- 
tion and when they fail to fully disclose purchases made to support 
the market. See 9 CFR § 201.58(c), (e); In re Loretz, 36 A.D. 1087 
(1977); In re Hardy, 33 A.D. 1383 (1974); In re Lufkin Livestock Ex- 
change, 27 A.D. 596, 610 (1968). 

The high volume of purchases out of consignments by respond- 
ents in Cattleman’s Commission Co. sales, and the profits generat- 
ed from such purchases, show that this unfair practice has been a 
basic element of the business conducted, just as it was previously 
with respect to the corporate respondent’s operations (CX 58; Tr. 
373-377). 

It must be concluded, as complainant contends, that respondent 
Jerry Millspaugh had full knowledge that a high volume of live- 
stock was being purchased for speculative purposes on a regular 
basis in violation of the fiduciary obligation owed to livestock con- 
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signors under the Act. Mr. Kenneth Gordon, an auditor who is fa- 
miliar with the sale of livestock at auction markets, testified as fol- 
lows: 


Q. And how would you describe these transactions? 


A. My description of them, based on the numbers of per- 
centages, even though the classification of market sup- 
port or catch cattle was used, the volume would lend 
itself to be buying out of consignment for speculative 
purposes, in other words, buying and shipping and 
then expecting it to sell at a profit. 


Now is there any way that this could have been done 
without Jerry Millspaugh personally knowing that 
these purchases were being made by the company? 


No, they were not. Him being the auctioneer, he indi- 
cated the sale of the livestock to the individual that 
purchased them when he accepted the final bid on the 
animal, the buyer was disclosed at that time, so Mr. 
Millspaugh had to know who the purchaser was. (Tr. 
376) 


The true extent of such speculative purchases was evident to re- 
spondent Jerry Millspaugh, but hidden from consignors by the use 
of fictitious names such as “Long” and initials and numbers that 
were not identified in the accountings prepared as company buying 
symbols (Findings 28, 29; Tr. 385-387, 392-393, 397-400). 

Mr. Jack Bellew, complainant’s Regional Supervisor, a CPA with 
12 years experience in the observation of auction sales and the in- 
vestigation of auction market operations, also testified that re- 
spondent Jerry Millspaugh would have had to be aware of market 
purchases exceeding five or ten percent of total consignment 
volume and was an integral part of the operation (Tr. 470-471). 


Responsibility of Respondent Jerry Millspaugh For Violations By 
Farmers & Ranchers Livestock Auction, Inc., and Cattleman’s 
Commission Co. 


The position taken by respondent Jerry Millspaugh throughout 
the portion of the oral hearing he attended, in person and by coun- 
sel, is that his involvement in the direction, management and con- 
trol of the operations of Farmers & Ranchers Livestock Auction, 
Inc., was strictly limited to a performance of the duties of auction- 
eer. 

Respondent argues at page 15 of his brief: 
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Respondent Jerry Millspaugh was an owner and director 
and Vice-President of the Corporate Respondent. His sole 
function was that of auctioneer. He had no direct supervi- 
sory control, management, direction, or control over the 
custodial accounts, general accounts, check writing, or any 
other management responsibilities for the Corporate Re- 
spondent. The actions taken by Jerry Millspaugh through- 
out his employment and connection with the other Re- 
spondents herein clearly show that Jerry Millspaugh has 
not in any way violated the Rules and Regulations to the 
Packers & Stockyards Act. 


The record shows, however, that respondent Jerry Millspaugh 
either actively participated in violations which occurred in the 
course of the Farmers & Ranchers and Cattleman’s Commission 
Co. operations, or knowingly permitted respondents Billy Gene 
Davis and Mary Davis to conduct the daily operations of the corpo- 
rate respondent and the Randy Davis d/b/a Cattleman’s Commis- 
sion Co. operation in violation of the Act and regulations. In either 
case, he must be held fully responsible for such violations in order 
that the remedial purposes of the Act can be achieved. 

Cease and desist orders have been repeatedly made applicable to 
respondents who are owner/officers of closely held family corpora- 
tions despite lack of active personal participation in the practices 
found to violate the Act. In In re MCM Livestock, 39 A.D. 893, 901 
(1980), the Department’s Judicial Officer made such an order appli- 
cable to respondent McAninch, even though he was an absentee 
owner/officer who lived in Indianapolis, Indiana, and only visited 
the Whiteville, North Carolina, auction market facility on rare oc- 
casions and generally took no active part in the day-to-day oper- 
ation of MCM. The Judicial Officer stated: 


This is not to punish respondent McAninch, but to deter 
him and others similarly situated from permitting such 
violations to occur in the future. If the president of a close- 
ly held family corporation, whose wife owns two-thirds of 
the firm, could avoid a cease and desist order when serious 
violations are committed by the corporation merely by del- 
egating his responsibility to someone else, the remedial 
purposes of the Act would not be achieved. 


Respondent Jerry Millspaugh’s involvement was much more ex- 
tensive. First, he wrote checks containing false entries as to the 
number of head of livestock purportedly being paid for that were 
issued solely in connection with a check-kiting scheme (Findings 
15-20). Second, he sold livestock as auctioneer in transactions 
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where he could not avoid knowing that the livestock were being 
purchased without disclosure that these were direct or indirect 
company purchases for speculative purposes. This occurred on a 
regular basis with respect to both Farmers & Ranchers and Cattle- 
man’s Commission Company operations (Tr. 376-400). He advanced 
funds to respondent Randy Davis to permit a continuation of the 
same practices that he knew had occurred in the corporate re- 
spondent’s operation (CX 12-14; Tr. 82-84). He was aware that the 
respective custodial accounts were not being properly maintained 
and that a dealer, Gordon Bray, was being allowed to pay for live- 
stock at the following weekly sale without a prompt reimburse- 
ment of the custodial account (CX 63, Tr. 442). Lastly, he was 
present when records were sought by complainant’s investigators 
during both the current and prior investigations and must have 
been well aware that the corporate respondent’s records were being 
kept during 1983 and 1984 in such a manner as to fail to fully and 
correctly disclose all transactions involved in its business (Tr. 444, 
450). He failed to produce records to support his issuance of person- 
al checks used in a check-kiting scheme (CX 32, 64; Tr. 191, 203, 
448). He was, as noted by witness Jack Bellew, an integral part of 
the entire operation (Tr. 470-471). Under these circumstances, a 


suspension order as well as a cease and desist and record keeping 
order is required. 


SANCTION 


Respondent Jerry Millspaugh was initially registered as an indi- 
vidual, selling livestock on a commission basis under the name 
Farmers & Ranchers Livestock Auction at Mt. View, Arkansas, on 
May 5, 1975 (CX 1, p.9). This registration was amended April 30, 
1976, to add buying and selling on commission at the Montgomery 
Livestock Auction, Searcy, Arkansas, and a dealer operation (CX 1, 
pp. 7-8). On February 25, 1977, a corporate registration was issued 
to Farmers & Ranchers Livestock Auction, Inc., and the Mt. View 
operation was continued under this registration. Subsequently, the 
Searcy sale was replaced with a sale at Charlotte, Arkansas, after 
construction of a new sale barn (Tr. 32). The individual registration 
of respondent Millspaugh became inactive with the termination of 
bond coverage on March 27, 1977 (CX 1, p. 8). It is complainant’s 
position that respondent Jerry Millspaugh remains a registrant, 
since it is not the policy of complainant to terminate registrations, 
but only to inactivate them (Tr. 254-255). Since he is an inactive 
registrant, he may be suspended as a registrant. 

Complainant presented sanction testimony at the close of the 
oral hearing from Mr. Jack Bellew, and from Mr. Harold W. Davis, 
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Chief of the complainant’s Livestock Marketing Division. Mr. 
Bellew reviewed the difficulties being encountered by his office in 
obtaining proper adherence to the Act by other registrants as a 
result of what was generally perceived as a continued blatant viola- 
tion of the Act by respondent Billy Gene Davis through the oper- 
ation being conducted under the name Randy Davis d/b/a Cattle- 
man’s Commission Co. Mr. Davis, the individual delegated primary 
responsibility by complainant to determine what sanctions should 
be sought in all cases involving market agencies and dealers, testi- 
fied that a five-year suspension and standard cease and desist pro- 
visions should be made applicable to each registrant, and that a 
like period of prohibition and cease and desist provisions should be 
imposed upon the single non-registrant, respondent Mary Lavone 
« Davis. He qualified this agency recommendation by indicating that 
a provision allowing the employment of respondent Jerry Mill- 
spaugh as an auctioneer only by other registrants after the comple- 
tion of the first year of a five-year suspension would be agreeable 
to complainant. He explained that respondent Jerry Millspaugh 
should not be allowed employment involving the buying and selling 
of livestock outside the auctioneer function or the exercise of man- 


agement responsibilities or control of operations requiring registra- 
tion. 


The requested five-year suspension of respondent Jerry Mill- 
spaugh appears reasonable in the light of the record evidence. Re- 
spondent Jerry Millspaugh has been shown to be intimately in- 
volved in numerous violations which occurred with respect to both 
the operations conducted under the name Farmers & Ranchers 
Livestock Auction, Inc., and under the name Randy Davis d/b/a 
Cattleman’s Commission Co. 

It is evident that respondent Jerry Millspaugh has wilfully par- 
ticipated in the violations that have occurred after the registration 
of Randy Davis. To insure that Jerry Millspaugh does not act as a 
front during the five-year period when complainant has sought to 
have respondents Billy Gene Davis and Mary Lavone Davis barred 
from operating as market agencies and dealers in the same manner 
as respondent Randy Davis has done since August 8, 1984, a sus- 
pension of the same duration must be imposed upon him. Recogni- 
tion that he was not responsible for the earlier violations or subject 
to a prior order of the Secretary is provided by a provision allowing 
his employment by other registrants after one year exclusively as 
an auctioneer. The broad authority of the Secretary to impose a 
sanction on one respondent designed to insure that a sanction im- 
posed on a related respondent is not circumvented has been upheld 
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by the United States Court of Appeals for the Seventh Circuit in 
Mattes v. United States, 721 F.2d 1125 (1983). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that the ALJ’s findings are not 
adequately supported by the record, but the record abundantly sup- 
ports the ALJ’s findings and conclusions. In fact, the proof here far 
surpasses the preponderance of the evidence, which is all that is 
required.? 

Respondent Jerry Millspaugh’s argument as to the evidence is 
primarily based on his contention that the evidence does not prove 
that he was personally responsible for the violations. But the evi- 
dence showing that respondent Jerry Millspaugh was vice presi- 
dent and one of the three directors of the corporate respondent, 
and that he owned one-third of the corporate respondent’s out- 
standing stock, is sufficient to show that he was responsible for the 
corporate respondent’s violations. The record further shows that 
Randy Davis d/b/a Cattleman’s Commission Company was merely 
a continuation of the corporate respondent. 

Furthermore, neither respondent Jerry Millspaugh nor any of 
the other respondents testified in this proceeding, notwithstanding 
the fact that respondent Jerry Millspaugh was present during most 
of the hearing. Under the settled principle that has been followed 
in many proceedings before this Department,* and which has also 


2 See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. 
SEC, 450 U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), 
aff'd, 713 F.2d 179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. 
Dec. 1336, 1346 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 
770 (3d Cir. 1980). 

3 Eig., In re Grady, 45 Agric. Dec. ___ (Jan. 31, 1986); In re Haring Meats and 
Delicatessen, Inc., 44 Agric. Dec. ___ (Oct. 17, 1985); In re Saylor, 44 Agric. Dec. ___ 
(Sept. 20, 1985); In re Petty, 43 Agric. Dec. ___ (Oct. 31, 1984), appeal docketed, No. 
3-84-2200-R (N.D. Tex. Dec. 19, 1984); In re Jarosz Produce Farms, Inc., 42 Agric. 
Dec. ___ (Oct. 6, 1983); In re Farrow, 42 Agric. Dec. ___ (Sept. 21. 1983), aff'd in 
part and rev‘ in part, No. 83-2548 (8th Cir. Apr. 24, 1985) (merits affirmed; suspen- 
sion reversed); In re Mattes Livestock Auction Market, Inc., 42 Agric. Dec. 81, 101-02, 
aff'd, 721 F.2d 1125, 1130 (7th Cir. 1983); In re Stamper, 42 Agric. Dec. 20, 32 n.4 
(1983), aff'd, 722 F.2d 1483 (9th Cir. 1984); In re De Graaf Dairies, Inc., 41 Agric. Dec. 
388, 402-03 (1982), aff'd, No. 82-1157 (D.N.J. Jan 24, 1983), aff'd mem., 725 F.2d 667 
(8d Cir. 1983); In re King Meat Co., 40 Agric. Dec. 1468, 1507 (1981), aff'd, No. CV 
81-6485 (C.D. Cal. Oct. 20, 1982), remanded, No. CV 81-6485 (C.D. Cal. Mar. 25, 1983) 
(to consider newly discovered evidence), order on remand, 42 Agric. Dec. 726 (1983), 
aff'd, No. CV 81-6485 (Aug. 11, 1983) (original order of Oct. 20, 1982, reinstated nunc 
pro tunc), aff'd (unpublished), 742 F.2d 1462 (9th Cir. 1984); In re Great Western 
Packing Co., 39 Agric. Dec. 1358, 1363-64 (1980), aff'd, No. CV 81-0534 (C.D. Cal. 
Sept. 30, 1981); In re Purvis, 38 Agric. Dec. 1271, 1276-77 (1979); In re Wilcox, 37 

Continued 
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been followed in many judicial proceedings,* I infer that Jerry 
Millspaugh’s testimony would have been adverse to his position 
here. “It is certainly a maxim that all evidence is to be weighed 
according to the proof which it was in the power of one side to 
have produced and in the power of the other to have contradicted.” 
Lord Manfield, in Blatch v. Archer, Cowp. 66, quoted with approval 
in Wigmore, Evidence (3d ed. 1940), § 285. 

In addition, the record shows that respondent Jerry Millspaugh 
personally participated in the check-kiting scheme. For example, 
on September 26, 1983, respondent corporation drew a draft on Rex 
White for $43,331.92. On the same date, September 26, 1983, the 
corporate respondent issued a check to Rex White for $12,585, and 
respondent Jerry Millspaugh issued a check from his personal ac- 
count to Rex White for $30,747.33. The total amount of the two 
checks issued by the corporate respondent and Jerry Millspaugh to 
Rex White on September 26, 1983, is $43,332.33, i.e., a difference of 
only 41¢ between the draft drawn by the corporate respondent on 
Rex White on September 26, 1983, and the two checks issued by the 
corporate respondent and Jerry Millspaugh on the same day to Rex 
White. 

Similarly, on October 4, 1983, the corporate respondent drew a 
draft on Rex White in the amount of $56,811. On the same day, the 


Agric. Dec. 1659, 1666-67 (1978); In re Central Ark. Auction Sale, Inc., 37 Agric. Dec. 
570, 586-87 (1977), aff'd 570 F.2d 724 (8th Cir.) (2-1 decision), cert. denied, 436 U.S. 
957 (1978); In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 305 aff'd mem., 582 F.2d 
39 (5th Cir. 1978); In re Burrus, 36 Agric. Dec. 1668, 1686-87 (1977), aff'd per curiam, 
575 F.2d 1258 (8th Cir. 1978); In re DeJong Packing Co., 39 Agric. Dec. 607, 637-38 
(1977), aff'd, 618 F.2d 1329 (9th Cir.) (2-1 decision), cert. denied, 449 U.S. 1061 (1980); 
In re Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In re Livestock Marketers, Inc., 35 
Agric. Dec. 1552, 1558 (1976), affd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. 
denied, 435 U.S. 968 (1978); In re Whaley, 35 Agric. Dec. 1519, 1522 (1976); In re 
Casca, 34 Agric. Dec. 1917, 1929-30 (1975); In re Worsley, 33 Agric. Dec. 1547, 1571- 
72 (1974); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 514 (1974), aff'd per 
curiam (unpublished), 510 F.2d 966 (4th Cir. 1975); In re Speight, 33 Agric. Dec. 280, 
300-01 (1974); In re Sy B. Gaiber & Co., 31 Agric. Dec. 474, 499 (1972). 


42 Wigmore, Evidence §§ 285-91 (8d ed. 1940); United States v. Di RE, 332 USS. 
581, 593 (1948); Interstate Circuit v. United States, 306 U.S. 208, 225-27 (1939); Kirby 
v. Tallmadge, 160 U.S. 379, 383 (1896); Karavos Compania, Etc. v. Atlantica Export 
Corporation, 588 F.2d 1, 9-10 (2d Cir. 1978); International Union v. NLRB, 455 F.2d 
1357, 1362-70 (D.C. Cir. 1971); Milbank Mut. Ins. Co. v. Wentz, 352 F.2d 592, 597 (8th 
Cir. 1965); Cromling v. Pittsburgh & Lake Erie R.R. Co., 327 F.2d 142, 148-49 (3d Cir. 
1963); Hoffman v. CIR, 298 F.2d 784, 788 (3d Cir. 1962); Illinois Central R.R. Co. v. 
Staples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins. Co. of 
Hartford, Conn., 182 F.2d 269, 270-71 (7th Cir. 1950); Bowles v. Lentin, 151 F.2d 615, 
619 (7th Cir.), cert. denied, 327 U.S. 805 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 1°S 
F.2d 253, 256-57 (C.C. P.A. 1939); NLRB v. Remington Rand, Inc., 94 F.2d 862, 867- 
68 (2d Cir.), cert. denied, 304 U.S. 576 (1938). 
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corporate respondent issued a check to Rex White for $26,070, and 
on the preceding day, October 3, 1983, respondent Jerry Millspaugh 
issued a check from his personal account to Rex White for 
$30,741.87. The two checks to Rex White totalled $56,811.87, i.e., 
just 87¢ more than the draft drawn by the corporate respondent on 
Rex White. 

In the absence of any testimony by respondent Jerry Millspaugh 
or any of the other respondents, this evidence, together with the 
other evidence relating to the check-kiting scheme, gives rise to the 
strong inference that Jerry Millspaugh was personally writing 
checks on his own checking account as part of the check-kiting 
scheme. 

It should be noted that a check-kiting scheme is a serious and 
flagrant violation of the Act not because of the actual loss that 
may have occurred as a result of the arrangement, but, rather, be- 
cause a check-kiting arrangement of the size involved here over an 
extended period of time has the potential for great harm.> Such 
check-kiting schemes are very easy for livestock firms to engage in 
without detection by banking officials. Accordingly, severe sanc- 
tions must be imposed where any respondent engages in a check- 
kiting scheme in connection with its livestock activities subject to 
the Act. 

It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered 
by the Department to serve as an effective deterrent not only to 
the respondents, but also to other potential violators. This policy 
has been followed in all of the Department’s disciplinary proceed- 
ings in recent years. 

The basis for the Department’s severe sanction policy is set forth 
at great length in numerous decisions, e.g., Jn re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974),® which is set forth as Appendix B to this 
decision.” 


5 For example, in Jn re Blackfoot Livestock Commission Co., P&S Docket No. 
6107, presently before the Judicial Officer, when a check-kiting scheme engaged in 
by two livestock firms was suddenly ended by one of the firms, the other firm’s 
bank was left holding three dishonored drafts totalling almost $900,000 (for which it 
had already given credit). In addition, livestock sellers lost nearly $200,000. 

6 The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in Jn re Miller, 33 Agric. Dec. 53, 
64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 

7 Severe sanctions issued pursuant to the Department’s severe sanction policy 


were sustained, e.g., in In re Collier, 38 Agric. Dec. 957, 971-72 (1979), aff'd per 
Continued 
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In view of the serious, flagrant and repeated violations by the 
corporate respondent, for which respondent Jerry Millspaugh is re- 
sponsible, the 5-year suspension imposed by the ALJ as to respond- 
ent Jerry Millspaugh is appropriate, irrespective of the additional 
violations by Randy Davis d/b/a Cattleman’s Commission Compa- 
ny, and irrespective of the desirability of preventing Billy Gene 
Davis and Mary Lavone Davis from continuing operations during 
their 5-year suspension period. Nonetheless, the ALJ properly con- 
sidered the violations by Randy Davis d/b/a Cattleman’s Commis- 
sion Company (since it was merely a continuation of the corporate 
respondent’s business), and the desirability of having the sanction 
as to respondent Jerry Millspaugh coincide with the 5-year suspen- 
sions applicable to respondents Billy Gene Davis and Mary Lavone 
Davis (see In re Farmers & Ranchers Livestock Auction, Inc., 44 
Agric. Dec. ___._ (Sept. 13, 1985) (decision as to the respondents 
other than Jerry Millspaugh)). 

Respondent Jerry Millspaugh challenges that part of the order 
relating to a restriction on his employment, i.e., providing that his 
suspension “shall not constitute a bar on his employment by any 
other registrant under the Act in the capacity of a salaried or 
hourly wage auctioneer after the completion of the first year of his 
five-year period of suspension.” However, that provision is actually 
a relaxation of the sanction that would normally be in effect. The 
regulations prohibit a stockyard owner, packer, market agency, or 
dealer from employing any suspended registrant to perform activi- 
ties in connection with livestock transactions subject to the Act 


curiam (unpublished), 624 F.2d 190 (9th Cir. 1980); In re Gold Bell-I&S Jersey Farms, 
Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), 
aff'd mem., 614 F.2d 770 (3d Cir. 1980); In re Muehlenthaler, 37 Agric. Dec. 313, 330- 
32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re Mid-States Livestock, Inc., 
37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van Wyk v. Bergland, 570 F.2d 701 
(8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 1133-34 (1977), aff'd 
per curiam (unpublished), 575 F.2d 879 (5th Cir. 1978); In re Livestock Marketers, 
Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), 
cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), 
aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re Maine 
Potato Growers Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 
1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd, 549 F.2d 
830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Southwest Produce, Inc., 34 
Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Ace- 
vedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd, 524 F.2d 
1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539-50 
(1974), aff'd per curiam (unpublished), 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 
Agric. Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 
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during a suspension period. Specifically, the regulations provide (9 
CFR § 201.81): 


§ 201.81. Suspended registrants. 


No stockyard owner, packer, market agency, or dealer 
shall employ any person who has been suspended as a reg- 
istrant to perform activities in connection with livestock 
transactions subject to the jurisdiction of the Secretary 
under the Act during the period of such suspension: Pro- 
vided, That the provisions of this section shall not be con- 
strued to prohibit the employment of any person who has 
been suspended as a registrant until such time as the 
person demonstrates solvency or obtains the bond required 
under the Act and regulations. No such person shall be 
employed, however, until after the expiration of any speci- 
fied period of suspension contained in the order of suspen- 
sion.® 


Authority to issue regulations under the Packers and Stockyards 
Act is contained in § 402 of the Act (7 U.S.C. § 222), which adopts 
by reference the authority of the Federal Trade Commission to 
issue regulations (15 U.S.C. § 46(g)), and in § 407 of the Act (7 
U.S.C. § 228(a)). Many of the Packers and Stockyards Act regula- 
tions are merely advisory, but others have the force and effect of 
law.® The regulation just quoted is obviously one of the regulations 
having the force and effect of law. The regulation is necessary to 
carry out the provisions of the Act, and is within the statutory au- 
thority of the Secretary (see, e.g., 7 U.S.C. §§ 192, 208, 213). 

In addition, the regulation is necessary to prevent evasion of sus- 
pension orders issued under 7 U.S.C. § 204. If a suspended regis- 
trant could be employed by a stockyard owner, packer, market 
agency, or dealer to perform activities subject to the Act during the 
period of a suspension, the suspension power would be an ineffec- 
tive regulatory tool. 


8 The current provisions were added in 1984 (49 Fed. Reg. 37,371, 37,374-75 
(1984)), but similar provisions were previously in effect (19 Fed. Reg. 4522, 4532 
(1954); 24 Fed. Reg. 3182, 3184 (1959); 44 Fed. Reg. 45,359, 45,361 (1979)). 

9 See, e.g., First State Bank of Miami v. Gotham Provision Co., 669 F.2d 1000, 
1007 n.7 (5th Cir.), cert. denied, 103 S. Ct. 129 (1982); Nat'l Petroleum Refiners Ass’n 
v. FTC, 482 F.2d 672, 673-98 (D.C. Cir. 1973), cert. denied, 415 U.S. 951 (1974); In re 
Frosty Morn Meats, Inc., BK 77-31707, slip op. at 34-35 (Bankr. Ct. M.D. Tenn. Oct. 
2, 1978) (“exact language” specified in the regulations required as to packer pur- 
chases of livestock on credit), aff'd, 7 BR 988 (M.D. Tenn. 1980), appeal dismissed, 
No. 81-5158 (6th Cir. Apr. 23, 1981). 
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The same goal achieved by the regulation (9 CFR § 201.81) could 
be achieved by requiring all employees of a registrant who are ac- 
tually engaged in buying or selling livestock to register separately 
from their employer. That is, such employees could themselves be 
required to register as market agencies or dealers. The Act defines 
“market agency” and “dealer” as follows (7 U.S.C. § 201(c), (d)): 


(c) The term “market agency” means any person en- 
gaged in the business of (1) buying or selling in commerce 
livestock on a commission basis or (2) furnishing stockyard 
services; and 


(d) The term ‘dealer’ means any person, not a market 
agency, engaged in the business of buying or selling in 
commerce livestock, either on his own account or as the 
employee or agent of the vendor or purchaser.!° 


The term “stockyard services” is defined as (7 U.S.C. § 201(b)): 


(b) The term “stockyard services’ means services or fa- 
cilities furnished at a stockyard in connection with the re- 
ceiving, buying, or selling on a commission basis or other- 
wise, marketing, feeding, watering, holding, delivery, ship- 
ment, weighing, or handling in commerce, or livestock. 


Livestock auctioneers fit the definitions of a market agency and a 
dealer and, therefore, the Secretary could require their individual 
registration. The regulation prohibiting their employment while 
suspended merely accomplishes the same purpose in a more eco- 
nomical manner. It is clearly within the Secretary’s authority 
under the Act. 

For the foregoing reasons, the following order should be issued in 
this proceeding. 


ORDER 


Respondent Jerry Millspaugh, his agents and employees, directly 
or through any corporate or other device (including Randy Davis d/ 
b/a Cattleman’s Commission Company), in connection with his 
business operations subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Failing to deposit in any Custodial Account for Shippers’ 
Proceeds which he is required to establish and maintain under the 
Act and regulations, within the time prescribed by section 201.42 of 


10 During the early years of administration of the Act, the Secretary went much 
farther than he presently does in requiring the individual registration of persons 
involved in buying or selling livestock for a firm. 
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the regulations (9 CFR § 201.42), amounts equal to the outstanding 
proceeds receivable due from the sale of consigned livestock; 

2. Failing to otherwise maintain any Custodial Account for 
Shippers’ Proceeds which he is required to establish and maintain 
under the Act and regulations in strict conformity with the provi- 
sions of section 201.42 of the regulations (9 CFR § 201.42); 

3. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of his own or for any pur- 
pose other than the payment of lawful marketing charges and the 
remittance of net proceeds to the consignors and shippers of live- 
stock; 

4. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock without having and maintaining suf- 
ficient funds on deposit and available in the account upon which 
such checks are drawn to pay such checks when presented; 

5. Failing to remit to the owners and consignors of livestock, 
when due, the net proceeds resulting from the sale of consigned 
livestock; 

6. Purchasing livestock consigned for sale on a commission 
basis for his own speculative accounts, or for the speculative ac- 
count of any market agency selling on commission in which he is a 
part owner; 

7. Submitting accounts of sale to consignors that fail to disclose 
the true and correct names of the purchasers and the nature of the 
relationship, if any, between the market agency selling on commis- 
sion; 

8. Financing the purchases by any dealer or market agency of 
livestock consigned to respondent for sale on a commission basis; 

9. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

10. Failing to pay, when due, the full purchase price of live- 
stock; 

11. Failing to pay the full purchase price of livestock; and 

12. Exchanging or “swapping’’ drafts or checks with any 
person for the purpose or with the effect of concealing the true 
amount of funds available in any checking or other bank account, 
or of creating a false “float” or balance in any such account. 

Respondent Jerry Millspaugh shall keep and maintain accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in his business subject to the Packers and 
Stockyards Act including the following: 
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1. A general ledger of accounts showing assets, liabilities, 
income, expenses and net worth. This ledger shall be posted on a 
current basis. All entries shall be supported by appropriate docu- 
mentation and all such documentation shall be maintained for a 
period of at least 2 years. 

2. A complete and accurate subsidiary ledger for notes payable 
and notes receivable. This subsidiary ledger shall show the original 
date and amount, name of person or firm payable to or receivable 
from, interest rate, payment and maturity terms, dates and 
amounts of payments and balance. 

3. A complete and accurate subsidiary ledger for accounts re- 
ceivable and accounts payable. This subsidiary ledger shall show 
the name of the person or firm receivable from or payable to, date 
and amount of debit and credit entries and the balance. 

4. Copies of all purchase and sales invoices documenting live- 
stock dealer transactions, and copies of all checks or drafts, check 
stubs, bank statements, deposit slips or similar bank documents 
which relate to such dealer transactions, and any other records 
which are necessary to show for each transaction the true name of 
the buyer and seller, the number of head, weight, price, and other 
material conditions of the purchase or sale, the date and place of 
the purchase or sale, and the date payment was made or received. 

5. Copies of all accounts of sale and accounts of purchase evi- 
dencing the sale of livestock on a commission basis by respondent 
Jerry Millspaugh and deposit slips, or similar bank documents, 
scale tickets, receiving tickets, and load-out sheets which relate to 
the sale of livestock on a commission basis, and any other records 
which are necessary to show for each transaction, the true and 
complete name of the consignor, owner or shipper of the livestock, 
the number of head, weight and price received for such livestock, 
the date consigned, the date sold, the true and complete name of 
the buyer of such livestock, the date payment was received, and 
the date payment was deposited to the custodial account. 

6. Monthly reconciliations of the custodial account required of 
market agencies selling on commission to include a complete and 
accurate listing, by date, of all receivables due from the sale of live- 
stock on a commission basis and a complete and accurate listing of 
all outstanding custodial account checks. 

7. Monthly reconciliations of other bank accounts used in con- 
nection with transactions subject to the Act to include a complete 
and accurate listing of outstanding checks drawn on such accounts. 

8. A complete and accurate market support journal showing all 
purchases for market support, the price paid therefor, the date 
such livestock was disposed of and the price received. 
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Respondent Jerry Millspaugh is suspended as a registrant under 
the Act for a period of 5 years. 

The suspension of respondent Jerry Millspaugh shall not consti- 
tute a bar on his employment by any other registrant under the 
Act in the capacity of a salaried or hourly wage auctioneer after 
the completion of the first year of his 5-year period of suspension. 

The cease and desist and record keeping provisions of this order 
shall become effective on the day after service of this order. The 
suspension provisions of this order shall become effective on the 
30th day after service of this order. 
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APPENDIX B 
Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
U.S.D.A. Sanction Policy 
[Excerpt omitted.—Ed.] 


MISCELLANEOUS DISCIPLINARY DECISIONS 


In re: HARLLEE Roperts. P&S Docket No. 6527. Decided February 
18, 1986. 


Stephen Luparello, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On February 4, 1986, an order was issued in the above-captioned 
matter which, inter alia, suspended the respondent as a registrant 
under the Act for a period of thirty days and thereafter until he 
obtained an adequate bond or its equivalent. 

Complainant has requested that the suspension order be modi- 
fied, at the expiration of the thirty day period, to allow the re- 
spondent to operate as an employee of another registrant under 
the Act. Therefore, 

IT IS HEREBY ORDERED that the order issued on February 4, 
1986, is modified to permit the respondent to operate as an employ- 
ee of another registrant under the Act, after the expiration of the 
thirty day period of suspension. The order shall remain in full 
force and effect in all other respects. 


In re: JamEs E. Suur. P&S Docket No. 6528. Decided February 19, 
1986. 


Jory Hochberg, P&S Div. OGC, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On January, 6, 1986, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act until such time as he filed and maintained an ade- 
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quate surety bond or its equivalent as required by the Act and the 
regulations. 

Respondent has now filed an adequate bond or its equivalent as 
required by the Act and the regulations. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued January 6, 1986, is terminated. The order shall remain 
in full force and effect in all other respects. 


In re: JaMEs E. CHAPMAN. P&S Docket No. 6604. Decided February 
21, 1986. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 


SUPPLEMENTAL ORDER 


On January 2, 1986, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act until such time as he complied fully with the bond- 


ing requirements under the Act and the regulations. 

Respondent is now in full compliance with such requirements. 
Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued January 2, 1986, is terminated. The order shall remain 
in full force and effect in all other respects. 
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REPARATION DECISIONS 


In re: 14 Cases Acarnst B.J. Hotmes SALES INTERNATIONAL, INC., 
Gary W. Hunt d/b/a CoastaL CattLE ComPANny, and Davin R. 
MOoNELL d/b/a DAMONE SALES & SERVICE. P&S Docket No. 
6299. Decided January 28, 1986. 


Complainant, pro se. 
Respondent, pro se. 
Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL AS TO RESPONDENT MONELL 


These are reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended, 7 U.S.C. 181 et seq., begun by com- 
plaints received on various dates in early 1983, alleging in sub- 
stance failure to pay for livestock purchased. 

Copies of each complaint, and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in each proceeding pursuant to the Rules of Practice, 
were duly served on each respondent. A copy of the respective in- 
vestigation report was duly served on each complainant. 

In some of the cases Mr. Monell cross claimed against the 
Holmes firm, and in some of them the Holmes firm cross claimed 
against Mr. Monell. 

Respondents Holmes and Hunt subsequently entered bankruptcy. 
Accordingly these proceedings are stayed under 11 U.S.C. 362(a\(1) 
as to them. The cross claims of the Holmes firm are in abeyance. 
The proceedings went forward only as to the claims of the com- 
plainants against Mr. Monell. 

A total of 65 related cases including these were consolidated for 
hearing, the rights of the parties turning on the pleadings and 
proof in their respective proceedings notwithstanding the joint 
trial. AmJur2d Actions §§ 156 et seq. The oral hearing was held on 
May 20, 1985 in Syracuse, New York before John J. Casey of the 
Office of the General Counsel of this Department. No party was 
represented by counsel. Six witnesses testified. No exhibits were re- 
ceived. No brief was received. 

At the hearing, complainants in the proceedings identified on the 
attached list, although duly notified, did not appear in person or by 
counsel or other representative, and no evidence was offered or re- 
ceived in support of their claims. Mr. Monell testified that, in all 
purchases of livestock made by him and involved in the 65 cases, 
he was acting as agent for Mr. Hunt and he disclosed this to the 
sellers. His testimony was credible and the record contains no evi- 
dence to the contrary. He is not liable for the unpaid price of any 
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of such livestock on that basis. Sweeney v. Herman Management, 
Inc., 85 App. Div. 2d 34, 447 N.Y.S. 2d 164 (2 Dept. 1982). 

On possible liability in court under his surety bond see United 
States Fid. & G. Co. v. Clover Creek Cattle Co., 92 Idaho 889, 452 P. 
2d 993 (1969) and Arnold Livestock Sales Company, Inc. v. Pearson, 
383 F. Supp. 1319 (D. Nebr. 1974). 

This order is the same as an order issued by the Secretary of Ag- 
riculture, being issued pursuant to delegated authority, 7 CFR 
§ 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953, 5 U.S.C., 
1976 ed., app. p. 764. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a complainant’s right to judicial review of such an order see 5 
U.S.C. 702-3 and United States v. I.C.C., 337 U.S. 426. 

All claims of the complainants in the proceedings identified in 
the attached list are dismissed as to Mr. Monell. 

Copies hereof shall be served on the complainants and Mr. 
Monell. 


LIST OF CASES 


P&S Docket No. 6334 

Roland H. Bean v. B. J. Holmes Sales International, Inc., Gary W. 
Hunt d/b/a Coastal Cattle Company, and David R. Monell d/b/a 
Damone Sales & Service 


P&S Docket No. 6312 

Russell D. Emerson v. B. J. Holmes Sales International, Inc., Gary 
W. Hunt d/b/a Coastal Cattle Company, and David R. Monell d/b/ 
a Damone Sales & Service 


P&S Docket No. 6305 

Handy Farms, Inc. v. B. J. Holmes Sales Internationl, Inc., Gary W. 
Hunt d/b/a Coastal Cattle Company, and David R. Monell d/b/a 
Damone Sales & Service 


P&S Docket No. 6308 

R. Timothy Hommel v. B. J. Holmes Sales International, Inc., Gary 
W. Hunt d/b/a Coastal Cattle Company, and David R. Monell d/b/ 
a Damone Sales & Service 


P&S Docket No. 6299 

Gerald R. Hyatt v. B. J. Holmes Sales International, Inc., Gary W. 
Hunt d/b/a Coastal Cattle Company, and David R. Monell d/b/a 
Damone Sales & Service 
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P&S Docket No. 6351 

David Leach v. B. J. Holmes Sales International, Inc., Gary W. 
Hunt d/b/a Coastal Cattle Company, and David R. Monell d/b/a 
Damone Sales & Service 


P&S Docket No. 6309 

Wayne N. Lind v. B. J. Holmes Sales International, Inc., Gary W. 
Hunt d/b/a Coastal Caitle Company, and David R. Monell d/b/a 
Damone Sales & Service 


P&S Docket No. 6310 

Donald Osborne and Kaye F. Osborne v. B. J. Holmes Sales Interna- 
tional, Inc., Gary W. Hunt d/b/a Coastal Cattle Company, and 
David R. Monell d/b/a Damone Sales & Service 


P&S Docket No. 6311 

Glen W. Raym v. B. J. Holmes International, Inc., Gary W. Hunt d/ 
b/a Coastal Cattle Company, and David R. Monell d/b/a Damone 
Sales & Service 


P&S Docket No. 6369 
Joseph E. Sventek v. B. J. Holmes Sales International, Inc., Gary W. 


Hunt d/b/a Coastal Cattle Company, and David R. Monell d/b/a 
Damone Sales & Service 


P&S Docket No. 6302 

Ralph Tanner v. B. J. Holmes Sales International, Inc., Gary W. 
Hunt d/b/a Coastal Cattle Company, and David R. Monell d/b/a 
Damone Sales & Service 


P&S Docket No. 6318 

Jan Ten Pas Jr. v. B. J. Holmes Sales International, Inc., Gary W. 
Hunt d/b/a Coastal Cattle Company, and David R. Monell d/b/a 
Damone Sales & Service 


P&S Docket No. 6359 

Richard T. Triumpho v. B. J. Holmes Sales International, Inc., 
Gary W. Hunt d/b/a Coastal Cattle Company, and David R. Monell 
d/b/a Damone Sales & Service 


P&S Docket No. 6370 

Van Cleef Farms, Inc. v. B. J. Holmes Sales International, Inc., 
Gary W. Hunt d/b/a Coastal Cattle Company, and David R. Monell 
d/b/a Damone Sales & Service 
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EARL CHESBRO and Mary ELLEN CHESBRO v. Gary W. Hunt d/b/a 
CoasTaL CATTLE Co., and Davip R. MOoNELL d/b/a DAMONE 
SALEs & SERVICE v. B.J. Hotmes SALES INTERNATIONAL INC., 
GERALD YOUNG, STUART YOUNG, and DouGcLas YounG d/b/a 
SPRUCE-EDEN Farms v. B.J. Ho“tMes SALES INTERNATIONAL, 
Inc., Gary W. Hunt d/b/a CoastTAat CatTTLE Co., and Davin R. 
MoneELL d/b/a DAMONE SALES AND SERVICE. P&S Docket No. 
6313 & 6348. Decided January 28, 1986. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL AS TO RESPONDENT MONELL 


These are reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended, 7 U.S.C. 181 et seq., begun by com- 
plaints received in early 1983, alleging in substance failure to pay 
for livestock purchased. 

In each proceeding, copies of the complaint, and of an investiga- 
tion report prepared by the Packers and Stockyards Administra- 
tion of this Department and filed in the proceeding pursuant to the 


Rules of Practice, were duly served on each respondent, and a copy 
of the respective investigation report was duly served on complain- 
ants. 


Respondents Holmes and Hunt subsequently entered bankruptcy. 
Accordingly the proceedings are stayed under 11 U.S.C. 362(a)(1) as 
to them. The cross claims of the Holmes firm are in abeyance. The 
proceedings went forward only as to the claims of the above-named 
complainants against Mr. Monell. 

A total of 65 related cases including these were consolidated for 
hearing, the rights of the parties turning on the pleadings and 
proof in their respective proceedings notwithstanding the joint 
trial. AmJur2d Actions §§ 156 et seq. The oral hearing was held on 
May 20, 1985 in Syracuse, New York before John J. Casey of the 
Office of the General Counsel of this Department. No party was 
represented by counsel. Six witnesses testified, including Mr. & 
Mrs. Chesbro, Mr. Stuart Young, and Mr. Monell. No exhibits were 
received. No brief was received. 

Between the complainants and Mr. Monell, it is undisputed that 
the latter, in the purchases of livestock made by him and involved 
in these two cases, was acting as agent for Mr. Hunt and disclosed 
this to the sellers. He is not liable for the unpaid price of any of 
such livestock on that basis. Sweeney v. Herman Management, Inc., 
85 App. Div. 2d 34, 447 N.Y.S. 2d 164 (2 Dept. 1982). 
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On possible liability in court under his surety bond see United 
States Fid. & G. Co. v. Clover Creek Cattle Co., 92 Idaho 889, 452 P. 
2d 993 (1969) and Arnold Livestock Sales Company, Inc. v. Pearson, 
383 F. Supp. 1319 (D. Nebr. 1974). 

This order is the same as an order issued by the Secretary of Ag- 
riculture, being issued pursuant to delegated authority, 7 CFR 
§ 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953, 5 U.S.C., 
1976 ed., app. p. 764. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a complainant’s right to judicial review of such an order see 5 
U.S.C. 702-3 and United States v. I.C.C., 3837 U.S. 426. 

The claims of Mr. & Mrs. Chesbro, and of Messrs. Young, in 
these proceedings, are dismissed as to respondent Monell. 

Copies hereof shall be served on the complainants and Mr. 
Monell. 


CLIFTON CATTLE CoMPANY, INC., v. Stoux City Livestock MARKET- 
ING, INC., AND WESTERN Iowa Farms Company. P&S Docket 
No. 6192. Decided February 10, 1986. 


Violation of the P&S Act. 

In re P&S Docket No. 6192, Clifton Cattle Company, Inc. complainant, v. Sioux City 
Livestock & Marketing, Inc., and Western Iowa Farms Company, respondents; Pre- 
siding officer John J. Casey ruled in favor of Clifton Cattle Company. Findings 
showed that complainant and respondent, Western Iowa, had in early February, 
1983, separately placed cattle at a Nebraska feed lot, whose operator mixed 21 
steers of complainant with 39 of Western Iowa. On February 4 a large death loss 
occurred at the feed lot. On that day Western Iowa moved surviving steers to an- 
other pen. Next day complainant’s agent went to move his cattle but found not only 
they were fewer than the number originally placed there, but fewer than he had 
counted the day before. Western Iowa, later sold the steers it had removed on the 
Sioux City Stockyards. Some of the steers sold belonged to complainant. Western 
Iowa knew this but never troubled to sort out which ones belonged to complainant, 
who received nothing on account of such steers. Because Western Iowa, sold all sur- 
viving steers moved from the original pen, knowing that some belonged to complain- 
ant, but without ascertaining how many, it was no longer possible to identify which 
of the surviving steers belonged to which of the parties. By mathematical calcula- 
tion of the total number of cattle of both parties involved, Presiding Officer Casey 
determined, consequently, that of the net proceeds obtained by Western Iowa in the 
sale of the surviving cattle, a 21/59 quota was to go to complainant. He thus ordered 
Western Iowa to pay complainant, Clifton Cattle Co., Inc., $5,883.48 with 13% inter- 
est until paid, the amount representing 21/59 of the $16,529.77 net proceeds ob- 
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tained by Western Iowa. The complainant as to Sioux City Livestock Marketing, 
Inc., was dismissed by the Presiding Officer. 


John D. Hartigan, Jr., Omaha, Neb., for complainant. 

Victor J. Lich, Jr., Lich, Herold & Mackiewicz, Omaha, Neb., for respondent Sioux 
City only. 

Respondent, pro se (Western Iowa). 

John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended, begun by a written complaint re- 
ceived on March 29, 1983, alleging in substance conversion of cer- 
tain livestock. The amount claimed was $17,786.21. 

Copies of the complaint, and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice, were 
served on respondents on June 17, 1983. A copy of the investigation 
report was served on complainant on the same day. Respondents 
filed an answer and request for oral hearing on June 27, which was 
served on complainant on July 25. 

An oral hearing was held on November 30, 1983 in Omaha, Ne- 
braska, before John J. Casey of the Office of the General Counsel of 
this Department. Complainant was represented by John D. Harti- 
gan, Jr., Esq., and respondents were represented by Victor J. Lich, 
Jr., Esq., both of Omaha. Six witnesses testified. Nine exhibits were 
received. Thereafter testimony of Gerald A. Lutjens was taken by 
deposition and made a part of the record by agreement of the par- 
ties. Both sides filed briefs. 


FINDINGS OF FACT 


1. Complainant Clifton Cattle Company, Inc., a corporation, at all 
times material herein was engaged in business as a market agency 
buying livestock on commission, and as a dealer buying and selling 
livestock for its own account, in commerce, with a principal place 
of business at Clifton, Texas, and so registered with the Secretary 
under the Act. 

2. Respondent Sioux City Livestock Marketing, Inc., a corpora- 
tion, at all times material herein was engaged in business as a 
market agency buying and selling livestock on commission, operat- 
ing on the Sioux City Stockyards, Sioux City, Iowa, a posted stock- 
yard subject to the Act, thus in commerce, and so registered with 
the Secretary under the Act. 
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3. Respondent Western Iowa Farms Company, a corporation, at 
all times material herein was engaged in business as a market 
agency and dealer buying and selling livestock on commission and 
for its own account, operating on locations including the Union 
Stock Yards, Omaha, Nebraska, a posted stockyard subject to the 
Act, thus in commerce, and so registered with the Secretary under 
the Act. 

4, Prior to February 4, 1983, complainant and respondent West- 
ern Iowa had separately placed cattle for feeding at a feedlot near 
Platte Center, Nebraska. The feedlot operator, in what was called 
Pen 6, had commingled 21 steers of complainant with 38 steers and 
certain heifers of Western Iowa. In the following months a large 
death loss occurred at the feedlot, of which the operator did not 
keep the parties informed. 

5. On February 4, 19838, respondent Western Iowa by agent re- 
moved all the then surviving steers from Pen 6, as well as the 
other animals of Western Iowa, and transported them to another 
feedlot where they remained until on or about March 2. 

6. On dates as follows, respondent Western Iowa caused the then 
surviving steers which had been removed on February 4 from Pen 
6 to be sold on the Sioux City Stockyards, for proceeds as follows: 


Ex- 
Gross Net 
Steers Pro- — Pro- 
ceeds Sale ceeds 


March 2 1 $268.45 $11.52 $256.93 
March 2 31 =: 12,270.62 357.12 11,913.50 
March 2 12 4,205.92 138.24 4,067.68 
March 30 1 298.76 7.10 291.66 


Total: 45 $16,529.77 


Some of the steers belonged to complainant, and Western Iowa by 
agents knew this, but never either sorted them out, identified 
which ones, or even ascertained how many. Complainant has re- 
ceived nothing on account of such steers. 

7. The complaint was filed within 90 days of accrual of the cause 
of action alleged therein. 


CONCLUSIONS 


In the Fall of 1982 complainant and respondent Western Iowa 
separately placed cattle in a certain commercial feedlot near Platte 
Center, Nebraska, operated by Gerald A. Lutjens, not a party 
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herein. Complainant placed 619 steers. Western Iowa placed 359 
larger heifers, 271 smaller heifers, and 38 steers. No other animals 
were there. In the following months a large death loss occurred 
there, at least 327 animals, of which the feedlot operator did not 
keep the parties informed. In early February of 1983, shortly before 
the feedlot operator became bankrupt, each of such parties learned 
that the condition of its cattle had deteriorated and determined to 
move them elsewhere. On Friday, February 4, Western Iowa by 
agent removed cattle, fewer than it had placed there. The next day, 
Saturday, Febraury 5, complainant’s agent went there to remove 
its cattle and found, not only fewer than complainant had placed 
there, but fewer than complainant’s agents had counted there the 
day before. Of the animals removed by Western Iowa, and later 
sold at Sioux City by Western Iowa, it is undisputed that some be- 
longed to complainant and Western Iowa knew this. The question 
is how many and of what value. 

On Friday morning, February 4, complainant’s agent Gordon 
Reisinger went to the Lutjens feedlot. Mr. Alan Larsen, who oper- 
ated another commercial feedlot, went with him. Both got into 
three pens assigned to complainant, and counted the steers by run- 
ning them between themselves. Their respective counts varied by a 
very few animals but were approximately 380. The feedlot opera- 
tor, Mr. Lutjens, was present and told them there were others be- 
longing to complainant in another place, called Pen 6, commingled 
with the smaller heifers and the steers belonging to Western Iowa. 
The number he told them was 21 but it is clear that this was the 
number of complainant’s animals originally commingled with 
Western Iowa’s and not necessarily the number then surviving. All 
three men then departed together to transact other business in 
Leigh and Columbus, Nebraska. They parted company in Colum- 
bus. Mr. Larsen arranged for trucks to remove complainant’s ani- 
mals and take them to Mr. Larsen’s feedlot the next morning. 

Mr. Lutjens returned to his feedlot about 5:00 that afternoon and 
found a number of trucks, and Western Iowa’s agent Charles Leon- 
ard loading cattle from Pen 6, in which 21 steers of complainant 
had been commingled with the smaller heifers and the 38 steers of 
Western Iowa. At least one truck had already departed. That de- 
parted truck must have contained animals from Pen 6, based on 
Mr. Leonard’s testimony (Tr. 53) that he loaded the animals from 
that pen before loading any of the animals, called the “Dose 
cattle,” from the other pen assigned to Western Iowa. Mr. Lutjens 
observed some of complainant’s animals being loaded (the ear tags 
were of a different design) and told Mr. Leonard this. The latter 
said in substance that that would have to be taken care of later as 
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sorting was impossible under the circumstances. Western Iowa had 
brought a total of 668 animals to the Lutjens feedlot, of which 38 
were steers, but that day it removed a total of 566, of which 45 
were steers. Western Iowa’s agents denied that they removed any 
animals from the three pens assigned to complainant, in which 
Messrs. Reisinger and Larsen had earlier that day counted the ani- 
mals. However they acknowledged an obligation to complainant for 
seven, the difference between 38 and 45; for this to be correct the 
death loss at the feedlot would have had to included none of West- 
ern Iowa’s steers. 

That evening Mr. Lutjens phoned Mr. Reisinger and told him 
that Western Iowa had removed some of complainant’s cattle from 
the Lutjens feedlot that day. 

The next morning, Saturday, February 5, the truckers hired by 
Mr. Larsen arrived at the Lutjens feedlot and began loading com- 
plainant’s animals before Mr. Larsen arrived there. Mr. Reisinger 
did not go there that day. 

Also that Saturday morning Mr. Leonard returned to see if there 
were any more Western Iowa cattle there. He found none. While 
he was there, Mr. Reisinger phoned the Lutjens home to inquire 
about the loading of complainant’s cattle. Mrs. Lutjens told him 
that some had been removed by Western Iowa the night before, 
and that Mr. Leonard was there. Mr. Reisinger asked to speak to 
Mr. Leonard, and Mrs. Lutjens tried to summon him. Mr. Leonard 
testified (Tr. 55): 


Q. Did Mr. and Mrs. Lutjens come out and tell you that 
Gordon Reisinger’s on the the phone, he wants to talk to 
you? 


A. Mrs. Lutjens came out, was crying, wanted me to 
come to the house to use the phone. And I told her I 
wanted to leave before the snowstorm got any worse. She 
went back to the house and then came back and said 
Gordon Reisinger’s on the phone. And I told her to tell 
Gordon we’d taik to him later. 


Q. Did she tell you why he was calling? 
A. No, she did not. 


Mr. Lutjens testified (Deposition 10), ‘Mr. Leonard was with me in 
my pickup, and my wife called us on the radio, and he says he 
didn’t want to talk to him.” Mr. Reisinger testified (Tr. 26): 


Mr. Lutjens told me that our cattle were transported out 
by Western. Mrs. Lutjens told me on Saturday morning, 
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and I asked her if I could speak to Chuck Leonard and if 
she would call him. And she came back to the phone and 
said he didn’t want to talk to me. 


Mr. Reisinger then phoned Mr. Hugh “Scotty” Mactier, President 
of both respondent corporations, and told him of his information 
that the latter had some of complainant’s cattle. Mr. Mactier prom- 
ised to check it out and call him back. 

Mr. Mactier then directed Mr. Leonard to go to the feedlot where 
Western Iowa had taken the animals which it had removed, and 
count the steers, but without getting any of the animals up because 
they were in bad condition. Mr. Mactier testified (Tr. 62): 


So Charlie [Leonard] went out and walked through the 
pen, called me back, and he said he thought he counted 
about 35 cattle. And so I called Gordon [Reisinger] back 
approximately 11:00 or thereabouts; and I said we walked 
through the cattle, we think we’ve got 35 steers in there 
and we want 38; and so as of this moment I don’t know 
that we have any of your cattle. 


Mr. Mactier also testified that in this second phone call he told Mr. 
Reisinger where Western Iowa had taken the animals, Ruser’s. “I 
may have said Ruser’s at Valley instead of at Venice, but I told 
him they were at Ruser’s.” Mr. Reisinger testified that he was told 
that Western Iowa had taken the animals to Valley, and had no 
cattle belonging to complainant. By the time Mr. Reisinger under- 
stood where Western Iowa had taken the animals, about a month 
later, they had been moved again, this time to Sioux City for sale 
there. 

Complainant had brought 619 steers to the Lutjens feedlot, and 
on Friday, February 4, Messrs. Reisinger and Larsen had counted 
approximately 380 in the three pens assigned to complainant, but 
on Saturday, February 5, the number removed by complainant’s 
truckers from the same pens was only 353. About the cause of the 
difference between the 380 and the 353, the record does not support 
a finding. 

Of the 566 animals removed by Western Iowa from the Lutjens 
feedlot on Friday, February 4, 331 were all heifers and belonged to 
another for whom it was acting as agent, leaving 235 others includ- 
ing 45 steers. Of the latter, some heifers died at Ruser’s. The re- 
maining heifers, and the steers, were taken to Sioux City, Iowa at 
the beginning of March and sold as set forth in the Findings of 
Fact above. 

Western Iowa offered complainant seven times the average price 
obtained for the 45 steers. It made no effort to sort out the steers 
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belonging to complainant and either return them or sell them sepa- 
rately, or even to ascertain how many there were. 

The investigation report, complainant’s evidence and the Lutjens 
deposition show clearly that 21 steers of complainant had been 
commingled with 38 steers of Western Iowa in the Lutjens Pen 6, 
that Western Iowa removed all the surviving steers from that pen, 
and that Western Iowa later sold all surviving steers from that 
pen, knowing that some belonged to complainant but without as- 
certaining how many. Thus Western Iowa could have identified 
how many of those survivors belonged to which of the parties, but 
did not, and made it impossible for this to be done. Under the cir- 
cumstances the burden of proof of the latter fact is on Western 
Iowa. Campbell v. United States, 365 U.S. 85, 96 (1961); Old Ben 
Corp. v. Interior Bd. of Mine Op. App., 523 F.2d 25 (7 C. 1975); Flem- 
ing v. Harrison, 162 F.2d 789 (8 C. 1947); Trans-American Van Serv- 
ice, Inc. v. United States, 421 F. Supp. 308, 330-1 (N.D. Tex., Ft. 
Worth Div., 1976); United States v. Bull Steamship Line, 146 F. 
Supp. 210 (S.D.N.Y.), aff’d., 274 F.2d 877 (2 C. 1960); AmJur2d Evi- 
dence § 131; and C.J.S. Evidence § 113. 

On that basis, Western Iowa will be ordered to pay complainant 
the value of complainant’s animals removed from Pen 6 and later 
sold, determined in the only way possible from the evidence in the 
record, that is, the proportion of animals of the parties first put 
into Pen 6. There were a total of 59, 21 of complainant and 38 of 
Western Iowa. Western Iowa will be ordered to pay to complainant 
21/59 of the net proceeds of sale of the surviving steers at Sioux 
City on that basis. “Damages are not rendered uncertain because 
they cannot be calculated with absolute exactness. It is sufficient if 
a reasonable basis of computation is afforded, although the result 
be only approximate.” Eastman Co. v. Southern Photo Co., 273 U.S. 
359, 379. 

Investigation Report Exhibits B, C, and D show the gross pro- 
ceeds of sale of the 45 steers in question, and the expenses of sale 
of those steers plus certain heifers not involved herein. We deter- 
mine the net proceeds of sale of the steers sold on March 1 by di- 
viding the expenses of sale ($1,416.90 plus $368.77) by the number 
of animals sold (155) which produces the expenses per animal 
($11.52), then multiplying, then subtracting. Thus, as shown above 
in the Findings of Fact, $16,529.77 net proceeds were obtained for 
the 45 steers; 21/59 of that would be $5,883.48. 

Respondents contended that we have no subject-matter jurisdic- 
tion in the case. If we do not have jurisdiction over the action at 
the Lutjens feedlot on February 4, we certainly have jurisdiction 
over the action of Western Iowa on the posted stockyard at Sioux 
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City in March, selling animals belonging to complainant, and the 
disposition of the proceeds thereof. United States v. Donahue Bros., 
59 F.2d 1019 (8 C. 1932). 

Mr. Mactier testified (Tr. 95-6) credibly that respondent Sioux 
City Livestock had nothing to do with the transactions in dispute. 

On the jurisdiction to issue a reparation order on the basis of a 
single transaction see Rowse v. Platte Valley Livestock, Inc., 597 F. 
Supp. 1055, 604 F. Supp. 1463, Ag. Dec. ____ (D. Nebr. 1985) 
and Mid-South Order Buyers, Inc. v. Platte Valley Livestock, Inc., 
210 Nebr. 382, 315 N.W. 2d 229, 41 Ag. Dec. 48 (1982). 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan 
No. 2 of 1953, 5 U.S.C., 1976 Ed., appendix p. 764. It constitutes ‘“‘an 
order for the payment of money” within the meaning of section 
309(f) of the Act, 7 U.S.C. 210(f), which provides for enforcement of 
such orders by court action. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, USDA, Washington, 
D. C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act, or the 
jurisdiction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
Counsel, USDA, Washington, D. C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin et al., 446 F.2d 4, 30 Ag. Dec. 
1063 (8 Cir., 1971) and Fort Scott Sale Co., Inc. v. Hardy, 570 F. 
Supp. 1144 (D. Kan. 1983). On a complainant’s right to judicial 
review of such an order, see 5 U.S.C. 702-3 and United States v. 
ICC, 337 U.S. 426 (1949). 


ORDER 


Within 30 days of the date of this order, respondent Western 
Iowa Farms Company shall pay to complainant Clifton Cattle Com- 
pany, Inc., with interest thereon at the rate of 138% per annum 
from April 1, 1983 until paid, $5,883.48. 

The complaint is dismissed as to respondent Sioux City Livestock 
Marketing, Inc. 
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Copies hereof shall be served upon the parties. 


SAMUEL I. MorGAN v. Propucers MARKETING ASSOCIATION, INC. 
P&S Docket No. 6258. Decided February 10, 1986. 


Preparation Proceedings under P&S Act. 

In re Producers Marketing Association, Inc., P&S Docket No. 6258, Presiding Officer 
John J. Casey ruled in favor of complainant, Samuel I. Morgan. It was shown that 
complainant shipped certain animals to respondent for an agreed price. Respondent 
did not reject any of the animals but complained they were not as agreed-upon. So 
respondent deducted $1000 in payment to complainant. Presiding Officer deter- 
mined that to do that one has to have a burden of proof and such a burden was not 
carried in this case. Presiding Officer consequently ordered respondent, Producer 
Marketing Association, Inc., to pay complainant, Samuel I. Morgan, $1000 with 13% 
interest until paid, with respondent’s counter claim dismissed. 


Complainant, pro se. 
John L. Whittinger, Indianapolis, Indiana, for respondent. 


Decision by John J. Casey, Presiding Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended, begun by a written complaint re- 
ceived on May 16, 1983, alleging in substance failure to pay in full 
for livestock purchased. The amount claimed was $1,000.00. 

Copies of the complaint, and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice, were 
served on respondent on July 15, 1983. A copy of the investigation 
report was served on complainant on July 14. Respondent filed an 
answer and counterclaim on August 5, which was served on com- 
plainant on August 13. Complainant filed a reply on September 8 
which was served on respondent on September 16. 

Since neither party requested an oral hearing, a written hearing 
was held as provided in the Rules of Practice. John J. Casey of the 
Office of the General Counsel of this Department acted as presid- 
ing officer. Complainant was not represented by counsel. Respond- 
ent was represented by John L. Whitinger, Esq., Indianapolis, Indi- 
ana. Complainant presented no evidence in response to the notice 
of opportunity to do so. Respondent presented an affidavit only of 
damages in support of the counterclaim. No brief was received. 
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FINDINGS OF FACT 


1. Complainant Samuel I. Morgan at all times material herein 
was engaged in business as a dealer buying and selling livestock for 
his own account in commerce, with a principal place of business at 
Ronceverte, West Virginia, and so registered with the Secretary 
under the Act. 

2. Respondent Producers Marketing Association, Inc., a corpora- 
tion, at all times material herein was engaged in business as a 
market agency buying livestock on commission and a dealer buying 
and selling livestock for its own account, in commerce, with a prin- 
cipal place of business at Indianapolis, Indiana, and so registered 
with the Secretary under the Act. 

3. On or about March 14, 1983 complainant caused to be shipped, 
from a place in West Virginia to another place in Indiana designat- 
ed by respondent, certain animals for an agreed price. Respondent 
communicated no timely rejection of them, but expressed a com- 
plaint about them and transmitted $1,000.00 less than the agreed 
price. 

4. The complaint was filed within 90 days of accrual of the cause 
of action alleged therein. 


CONCLUSIONS 


It is undisputed that complainant caused to be shipped certain 
animals to the place designated by respondent for an agreed price, 
and that respondent paid $1,000.00 less than that price. It is fur- 
ther undisputed that respondent did not communicate any rejec- 
tion of the animals, but complained that they were not what had 
been agreed-on. 

The sort of animals agreed-on, the sort shipped, or the substance 
of respondent’s customer’s complaint about them, cannot be identi- 
fied from the evidence in the record, or from the unsworn corre- 
spondence. 

Under U.C.C. § 2-602(1) rejection of goods must be within a rea- 
sonable time after their delivery or tender and is ineffective unless 
the buyer seasonably notifies the seller. Under § 2-606(b) accept- 
ance of goods occurs when the buyer fails to make an effective re- 
jection but such acceptance does not occur until the buyer has had 
a reasonable opportunity to inspect them. Under § 2-607(1) and (4) 
the buyer must pay at the contract rate for any goods accepted, 
and the burden is on the buyer to establish any breach with re- 
spect to goods accepted. 

So far as the record shows, respondent’s customer was unhappy 
with the animals so respondent deducted $1,000.00 when it paid 
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complainant. Anyone doing that has a burden of proof, and such a 
burden was not carried in this case. 

On failure to pay in full for livestock purchased as an unfair or 
unjust practice within the meaning of the Act, see Section 409, 7 
U.S.C. 228b, and Vance v. Reed, 495 F. Supp. 852, 39 Ag. Dec. 1117 
(M.D. Tenn., Nashville Div., 1980). 

Section 309 of the Act provides for reparation orders against 
market agencies and dealers for violation of certain provisions in- 
cluding Section 307 which includes a prohibition against unjust 
practices. See discussion, Rice v. Wilcox, 630 F.2d 586, 39 Ag. Dec. 
883 (8 C. 1980). 

On the jurisdiction to issue a reparation order on the basis of a 
single transaction see Hays Livestk. Com’n. Co., Inc. v. Maly Li- 
vestk. Com’n. Co., Inc., 498 F.2d 925, 33 Ag. Dec. 1122 (10 C. 1974); 
Rice, supra; Rowse v. Platte Valley Livestock, Inc., 597 F. Supp. 
1055, 604 F. Supp. 1463, Ag. Dec. ___ (D. Nebr. 1985) and 
Mid-South Order Buyers, Inc. v. Platte Valley Livestock, Inc., 210 
Nebr. 382, 315 N.W. 2d 229, 41 Ag. Dec. 48 (1982). 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan 
No. 2 of 1953, 5 U.S.C., 1976 Ed., appendix p. 764. It constitutes “an 
order for the payment of money” within the meaning of section 
309(f) of the Act, 7 U.S.C. 210(f), which provides for enforcement of 
such an order by court action instituted by complainant. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, USDA, Washington, 
D. C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act, or the 
jurisdiction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
Counsel, USDA, Washington, D. C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin et al., 446 F.2d 4, 30 Ag. Dec. 
1063 (8 Cir., 1971) and Fort Scott Sale Co., Inc. v. Hardy, 570 F. 
Supp. 1144 (D. Kan. 1983). 


ORDER 


Within 30 days of the date of this order, respondent Producers 
Marketing Association, Inc. shall pay to complainant Samuel I. 
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Morgan, with interest thereon at the rate of 13% per annum from 
May 1, 1983 until paid, $1,000.00. 

Respondent’s counterclaim is hereby dismissed. 

Copies hereof shall be served upon the parties. 
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In re: AuGust BaTTaGuiA Company, Inc., PACA Docket No. 2-7048. 
Decided January 22, 1986. 


Failure to make full payment for fruit purchases. 


In re August Battaglia Company, Inc., PACA Docket No. 2-7048, complainant shows 
respondent failed to account properly and make full payment for six lots of fruit 
from five shippers and underreporting and underpaying its principals an amount 
totaling $50,901.54. Full restitution has now been made to ali shippers by respond- 
ent, whose license was suspended for 45 days by Administrative Law Judge John A. 
Campbell. 


Edward Silverstein, for complainant. 
Roy W. Gudgeon, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the “Act’’), instituted by a complaint 
filed on December 26, 1985, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. 

The complaint alleges that during the period September 1983 
through November 1984, Respondent received on consignment, in 
interstate commerce, six lots of fruit from five shippers, but failed 
to account truly and correctly and to make full payment promptly 
to the shippers of the net proceeds realized from the sale of this 
fruit, in the total amount of $50,901.54. A copy of the Complaint 
was served upon Respondent. The Respondent and Complainant 
have now agreed to the entry of a Decision and Order as set forth 
herein. Therefore, pursuant to Section 1.138 of the Rules of Prac- 
tice (7 CFR 1.138), the following Decision and Order is issued with- 
out further procedure or hearing. 


FINDINGS OF FACT 


1. August Battaglia Company, Inc., (hereinafter “Respondent”), is 
an Illinois corporation whose mailing address is 2545 South Ash- 
land Avenue, Chicago, Illinois 60605. 

2. Pursuant to the licensing provisions of the Act, license number 
106488 was issued to Respondent on March 27, 1947. This license 
has been renewed annually, and is next subject to renewal on or 
before March 27, 1986. 

3. The Secretary has jurisdiction over Respondent and the sub- 
ject matter involved herein. 
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4. As set forth more fully in paragraph 5 of the Complaint, 
during the period September 1983 through November 1984, Re- 
spondent failed to account truly and correctly and make full pay- 
ment promptly to five shippers of the net proceeds realized from 
the sale of fruit, all being perishable agricultural commodities, re- 
ceived and accepted in interstate commerce. Respondent underre- 
ported and underpaid its principals an amount totaling $50,901.54. 

5. Respondent has made full restitution to the shippers of the 
amounts due with respect to the consignment transactions set forth 
in Finding of Fact 4. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the PACA (7 U.S.C. 499b), by failing to make 
full payment promptly with respect to the transactions set forth in 
Finding of Fact No. 4 above, for which the Order below is issued. 


ORDER 


Respondent’s license is suspended for 45 days. 
This order shall become effective January 22, 1986. 
Copies hereof shall be served upon the parties. 


In re: Tr1-CouNTy WHOLESALE PrRoDUCE Co., Inc. PACA Docket No. 
2-6300. Decided January 17, 1986. 


Employment violation of the Act. 


The Judicial Officer reversed Judge Baker’s order requiring respondent to cease and 
desist from permitting Robert Ferwerda from being in respondent’s office or per- 
forming other duties for respondent. The Judicial Officer revoked respondent’s li- 
cense for continuing to employ Robert Ferwerda after respondent was advised that 
he could only be employed if an appropriate bond were filed (since Robert Ferwerda 
failed to pay reparation awards). Interpretation and legislative history of employ- 
ment restrictions discussed. The harsh “employment” restrictions are consistent 
with the general pattern of imposing severe sanctions against persons who fail to 
pay for produce, irrespective of what excuses they offer. The Judicial Officer gives 
great weight to ALJ findings, but has reversed as to the facts, where appropriate. 
The word “any” is a broad and comprehensive term. Complainant need only prevail 
by a preponderance of the evidence. There is no showing that the Secretary unrea- 
sonably delayed in setting the amount of the bond, but that would not be a good 
defense in any event. Respondent cannot collaterally attack the determination as to 
the amount of the bond by way of defense in a disciplinary proceeding. The failure 
to publish the bond determination factors in the Federal Register would not be a 
valid defense, but even if the issue could be raised here, the factors considered in 
determining a bond are not substantive rules of general applicability or statements 
of general policy and, therefore, they are not required to be published. Actual notice 
of the bond determination factors would preclude reliance on any failure to comply 
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with publication requirements, even if publication were required. Respondent’s vio- 
lations were willful, but willfulness is not required since respondent had received a 
warning letter. The definition of willful in TWA v. Thurston is inapplicable in our 
Department’s disciplinary proceedings. The ALJ’s cease and desist order is unlawful 
since there is no statutory authority in PACA for a cease and desist order, and, also, 
the statutory restriction as to employment of a restricted person is applicable only 
within 2 years after the issuance of a reparation award. Respondent’s petition to 
reopen the hearing to take further evidence with respect to the meaning of “em- 
ployment” and as to the determination of respondent’s bond is denied. 


Dennis Becker, for complainant. 
Stephen P. McCarron, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et segq.),' 
in which Administrative Law Judge Dorothea A. Baker (ALJ) filed 
an initial Decision and Order on August 2, 1985, ordering respond- 
ent to cease and desist from permitting Robert Ferwerda from 
being in respondent’s office, answering respondent’s telephone or 
engaging in conversations on the telephone or elsewhere relating 
to respondent’s business, acting as agent on behalf of others relat- 
ing to respondent, and hauling produce for respondent. The ALJ’s 
order applies unless respondent has an appropriate employment 
bond as to Robert Ferwerda approved by the Secretary, and sus- 
pends respondent’s license for 6 months if it violates the order. 

On August 13, 1985, complainant appealed to the Judicial Offi- 
cer, to whom final administrative authority to decide the Depart- 
ment’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated 
(7 CFR § 2.35).2 On August 28, 1985, respondent filed a cross-appeal 
and a motion to reopen the hearing. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 


1 See generally Campbell, “The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1985 Supp.), 
and Becker and Whitten, ‘Perishable Agricultural Commodities Act,” in 10 Harl, 
Agricultural Law, ch. 72 (1980). 

2 The position of the Judicial Officer was established pursuant to the Act of April 
4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1958), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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much as the issues are not complex, the case has been thoroughly 
briefed, and oral argument would seem to serve no useful purpose. 

The principal issue in this case is whether Robert Ferwerda was 
“employed” by respondent after March 22, 1982, which is 30 days 
after respondent was notified by the Department that it could not 
employ Robert Ferwerda without an employment bond approved by 
the Secretary. Employment is defined as “any affiliation of any 
person with the business operations of a licensee, with or without 
compensation, including ownership or self-employment” (7 U.S.C. 
§ 499a(10)). For the reasons set forth below, I have found and con- 
cluded that Robert Ferwerda was employed by respondent from 
August of 1981 to the date of the oral hearing in this case (Febru- 
ary 13-15, 1984), and that respondent’s license should be revoked. 


FINDINGS OF FACT 


1. Respondent, Tri-County Wholesale Produce Co., Inc. (herein- 
after Tri-County), has a business address of 1202 Hammondville 
Road, Office No. 15, Pompano Beach, Florida 33060. 

2. Respondent was first licensed on September 8, 1981. Its license 
has been renewed annually, and is next subject to renewal on or 
before September 8, 1986. 

3. On November 23, 1979, a license to do business under the 
PACA was issued to Robert A. Ferwerda, doing business as Four 
Seasons Wholesale Produce (hereinafter Four Seasons). This license 
was renewed annually, but terminated on November 23, 1981, 
when that firm failed to pay the annual license fee. 

4. Robert A. Ferwerda was the sole owner of Four Seasons. 

5. Six reparation awards were issued against Robert A. Fer- 
werda, doing business as Four Seasons, between December 16, 1981, 
and August 6, 1982. All of these awards have remained unpaid to 
date. 

6. On January 21, 1982, the Department wrote a letter to Robert 
A. Ferwerda advising him that the reparation awards had not been 
paid and stating: 


The purpose of this letter is to call your attention to the 
fact that until these awards are satisfied, you are not eligi- 
ble to obtain a license under the Act. Furthermore, you 
cannot be employed by or affiliated in any capacity with 
any other licensee under the Act for a period of two years 
from the date of the orders without the approval of the De- 
partment. 


7. The business address of Four Seasons during the time it was 
doing business was 1202 Hammondville Road, Office No. 15, Pom- 
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pano Beach, Florida 33060. It ceased doing business in July 1981. In 
August 1981, Tri-County began doing business at the same address. 
When Tri-County began to do business, it took over most of the 
better accounts of Four Seasons. Robert A. Ferwerda became an 
employee of Tri-County with many responsibilities with respect to 
the daily management of that organization. The only function 
which he did not perform which he had performed as the owner of 
Four Seasons was making the final financial decisions as to dealing 
with the accounts payable and accounts receivable. He was respon- 
sible for the purchase and sale of produce, including determining 
the price at which goods would be purchased and sold. He was re- 
sponsible for the hiring and firing of employees. He supervised all 
of the employees in respondent firm. He made decisions with re- 
spect to the transportation of commodities. He managed the physi- 
cal receipt and disposition of produce at the business location. He 
also performed such other managerial tasks as were necessary for 
the proper carrying on of the day to day business of respondent. 

8. Robert A. Ferwerda was not, however, an officer, director, or 
owner of any stock in Tri-County. Rather, his father, Arend Fer- 
werda, was the owner, president, and a director of respondent. In 
addition, Sheila Quick, a bookkeeper with respondent, was secre- 
tary-treasurer and a director. 

9. In a letter dated February 16, 1982, which was received by Tri- 
County on February 19, 1982, the Secretary of Agriculture notified 
respondent that Robert A. Ferwerda was not eligible to be em- 
ployed by respondent unless there were posted an employment 
bond in an amount satisfactory to the Secretary to assure that re- 
spondent would meet its obligations under the PACA. The letter re- 
quested certain information from respondent so that the Secretary 
could determine an appropriate amount of bond. It also provided a 
notice that if Robert A. Ferwerda continued to be employed by re- 
spondent after 30 days from the receipt of the letter without the 
posting of a required bond and getting the approval of the Secre- 
tary, the license of respondent could be in danger. The letter 
stated: 


Gentlemen: 


According to the records of the Department, there have 
been several reparation awards issued under the Perish- 
able Agricultural Commodities Act against Four Seasons 
Wholesale Produce, Pompano Beach, Florida. These 
awards have not been satisfied. 
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The records of the Department show that Robert A. Fer- 
werda was the individual owner of Four Seasons Whole- 
sale Produce. It is our understanding that Mr. Robert A. 
Ferwerda is currently employed by you. 


Section 8(b) of the Act provides that when a reparation 
order is issued against a person and remains unpaid, no li- 
censee can employ any such person for a period of two 
years from the date of such order except with the approval 
of the Secretary. 


Before the Department will approve of the continued affili- 
ation with the firm, it will be necessary for you to furnish 
a surety bond in an amount satisfactory to the Secretary. 
In order to determine the amount of bond to be posted, the 
following information should be furnished: 


1. Approximate value of your produce transactions in 
fresh or frozen fruits and vegetables during an aver- 
age month; 


The percentage of business that is handled on consign- 
ment or joint account; 


The amount of credit that is incurred; 


A detailed description of the duties and responsibil- 
ities performed by Mr. Ferwerda in conducting your 
business. 


In this description, advise if he will perform his duties 
only at your headquarters’ office. If not, state the 
extent of time he will be at other locations; 


The extent of supervision he will receive and under 
whose supervision he will perform his duties at any lo- 
cation; 


6. The title or position he holds; 


7. The salary or compensation he will receive. 


Pursuant to Section 8(b) of the Act, notice is hereby given 
that after thirty days from the receipt of this letter, you 
cannot continue the employment unless the approval of 
the Department has been obtained. To continue such em- 
ployment after that date without posting the required 
bond and obtaining the approval of the Department could 
endanger your license. 
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Please let us know what you intend to do about the contin- 
ued employment of Mr. Ferwerda by February 26, 1982. 


10. (a) In an attempt to obtain a bond, respondent furnished the 
requested information to the Department by a letter dated Febru- 
ary 25, 1982, which was received March 2, 1982. On April 15, 1982, 
a PACA employee telephoned Arend Ferwerda and advised that a 
bond in the neighborhood of $100,000 would be required. Arend 
Ferwerda seemed shocked at the amount of the bond, and stated 
that Robert was not currently working for him. Arend Ferwerda 
further explained that Robert’s reparation complaints might be sat- 
isfied within 3 months. Arend Ferwerda asked for a listing of the 
reparation awards and pending complaints against Robert Fer- 
werda. 

(b) A letter listing the complaints and reparation awards 
against Robert Ferwerda was sent to Tri-County on April 15, 1982, 
the same day as the telephone conversation, and the Department’s 
letter of April 15 concluded “Please keep us advised of your inten- 
tions.” That letter was received by respondent on April 19, 1982. 
When respondent failed to keep the Department advised of his in- 
tentions, as requested in the Department’s letter of April 15, 1982, 
the Department again wrote respondent on May 19, 1982, referring 
to the April 15 letter and stating “To date, we have not received a 
reply and again call this matter to your attention.” 

(c) On June 4, 1982, Arend Ferwerda wrote to the Department 
stating that he had not “received any definite amount of the em- 
ployment bond,” and asking questions as to the exact amount and 
nature of the required bond. In his letter of June 4, 1982, Arend 
Ferwerda stated: 


Robert Ferwerda is not employed by us at this time. His 
last check for working was the week of March 25, 1982. 


As soon as we can secure the above information and are 
able to obtain the bond we would like to re-employ him. 


(d) On September 24, 1982, the Department wrote a letter to 
Arend Ferwerda advising him that a surety bond in the amount of 
$125,000 is required to cover the employment of Robert Ferwerda. 
The letter enclosed a bond form and gave respondent additional in- 
formation as to the nature of the bond. The letter concluded: “To 
employ Mr. Robert Ferwerda without meeting these requirements 
could endanger your license.” 

11. However, respondent did not file a bond and did not in fact 
terminate the “employment” of Robert A. Ferwerda prior to the 
hearing in this case. Instead, it kept Robert A. Ferwerda in its 
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“employ” under changed circumstances after March 25, 1982. Prior 
to March 25, 1982, Robert Ferwerda was receiving $300 per week 
salary from respondent. Subsequently, his affiliation with respond- 
ent changed somewhat. He was no longer in charge of the hiring 
and firing of employees. However, he continued to make produce 
purchases on behalf of respondent up to the morning of the hear- 
ing (February 14, 1984). He steered accounts to Tri-County. He was 
given the function of managing a complex of offices, owned by his 
father, Arend Ferwerda, including the business space occupied by 
respondent. He was furnished an office upstairs from the actual 
space occupied by respondent, but Robert spent a great deal of his 
time in respondent’s office. He often received produce during the 
early hours of the morning. He consulted with respect to special 
packaging needs of respondent, negotiated price adjustments, and 
made decisions as to whether produce should be accepted or reject- 
ed. He and his family continued to enjoy coverage under the group 
health insurance policy of respondent, and he was, indeed, the 
most heavily covered person under the group life insurance portion 
of the policy of Tri-County. 

12. Around March 25, 1982, in consultation with his father, 
Arend Ferwerda, Robert Ferwerda incorporated a trucking busi- 
ness, Bob’s Transfer Service. Under the name of Bob’s Transfer 
Service, Robert Ferwerda picked up produce to be delivered from 
the local area around Pompano Beach to respondent. He delivered 
such produce to respondent. He frequently used trucks belonging to 
Tri-County for this purpose. He drew from Tri-County $300 a week 
as an advance on the money he was earning for performing a 
pickup and delivery service of produce. Such amount was raised to 
$500 per week approximately January 1, 1983. The $300 amount 
was, of course, the same amount as he received as salary prior to 
March 25, 1982. 


CONCLUSIONS 
I. 


A. 


Section 8(b) of the Perishable Agricultural Commodities Act au- 
thorizes the Secretary to suspend or revoke the license of any li- 
censee who, after notice, continues to “employ” any person against 
whom there is an unpaid reparation award issued within 2 years 
without furnishing and maintaining a surety bond satisfactory to 
the Secretary. Specifically, § 8(b) of the Act provides (7 U.S.C. 
§ 499h(b), emphasis added): 
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(b) Unlawful employment of certain persons; restrictions; 
bond assuring compliance; approval of employment 
without bond; change in amount of bond; payment of 
increased amount; penalties 


Except with the approval of the Secretary, no licensee 
shall employ any person, or any person who is or has been 
responsibly connected with any person— 


(1) whose license has been revoked or is current- 
ly suspended by order of the Secretary; 


(2) who has been found after notice and opportu- 
nity for hearing to have committed any flagrant 
or repeated violation of section 499b of this title, 
but this provision shall not apply to any case in 
which the license of the person found to have com- 
mitted such violation was suspended and the sus- 
pension period has expired or is not in effect; or 


(3) against whom there is an unpaid reparation 
award issued within two years, subject to his right 
of appeal under section 499g(c) of this title. 


The Secretary may approve such employment at any time 
following nonpayment of a reparation award, or after one 
year following the revocation or finding of flagrant or re- 
peated violation of section 499b of this title, if the licensee 
furnishes and maintains a surety bond in form and 
amount satisfactory to the Secretary as assurance that such 
licensee’s business will be conducted in accordance with 
this chapter and that the licensee will pay all reparation 
awards, subject to its right of appeal under section 499g(c) 
of this title, which may be issued against it in connection 
with transactions occurring within four years following the 
approval. The Secretary may approve employment without a 
surety bond after the expiration of two years from the effec- 
tive date of the applicable disciplinary order. The Secre- 
tary, based on changes in the nature and volume of busi- 
ness conducted by the licensee, may require an increase or 
authorize a reduction in the amount of the bond. A licensee 
who is notified by the Secretary to provide a bond in an in- 
creased amount shall do so within a reasonable time to be 
specified by the Secretary, and if the licensee fails to do so 
the approval of employment shall automatically terminate. 
The Secretary may, after thirty days notice and an opportu- 
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nity for a hearing, suspend or revoke the license of any li- 
censee who, after the date given in such notice, continues to 
employ any person in violation of this section. 


The terms “employ” and “employment” were defined by an amend- 
ment to the Act approved October 1, 1962, as follows (7 U.S.C. 
§ 499a(10)): 


(10) The terms “employ” and “employment” mean any 
affiliation of any person with the business operations of a 
licensee, with or without compensation, including owner- 
ship or self-employment. 


The legislative history of the amendatory legislation adding those 
definitions states (H.R. Rep. No. 1546, 87th Cong., 2d Sess. 4 (1962)): 


This section of the bill adds to the first section of the 
Perishable Agricultural Commodities Act definitions of 
“responsibility connected” and “employ” or “employ- 
ment.” These new definitions are necessary by reason of 
the rewriting of the provisions relating to sections 4(b), 
4(c), and 8(b) of the act. These terms, although heretofore 
used in the act, were not defined. Their definition will give 
them specific meaning, thus avoiding possible confusion as 
to interpretations. The defining of “employ” and “employ- 
ment” to include ownership or self-employment makes it 
clear that the provisions of section 8(b), as amended, apply 
to owners, as well as others employed in the business. To 
fail to include owners would defeat the whole purpose of 
this provision of the act. Heretofore the phrase used in 
connection with § 8(b) was “employ in a responsible posi- 
tion” and considerable difficulty has been encountered in 
delineating what constituted a responsible position. 


B. 


The Perishable Agricultural Commodities Act, as originally en- 
acted in 1930, contained no provisions restricting the employment 
of a person whose license was suspended or revoked, or who failed 
to pay a reparation award. The first employment restrictions were 
added by an amendment adding § 8b) approved August 20, 1937, 
which prohibited the employment “in a responsible position” of a 
person whose license was revoked or who was responsibly connect- 
ed with a firm whose license was revoked. After 1 year following 
the revocation, such employment was permissible if a satisfactory 
bond was filed. The 19837 amendment provided (50 Stat. 725, 730 
(1937)): 
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“(b) The Secretary may, after thirty days’ notice and an 
opportunity for a hearing, revoke the license of any com- 
mission merchant, dealer, or broker who, after the date 
given in such notice, continues to employ in any responsi- 
ble position any individual whose license was revoked or 
who was responsibly connected with any firm, partnership, 
association, or corporation whose license has been revoked. 
Employment of such individual by a licensee in any re- 
sponsible position after one year following the revocation 
of any such license shall be conditioned upon the filing by 
the employing licensee of a bond, in such reasonable sum 
as may be fixed by the Secretary, or other assurance satis- 
factory to the Secretary that its business will be conducted 
in accordance with the provisions of this Act; 


In 1956, the employment restriction was made applicable to a 
person whose license is suspended, or who was responsibly connect- 
ed with a firm whose license is under suspension. The 1956 amend- 
ment to § 8(b) of the Act is as follows (70 Stat. 726, 727 (1956)): 


“(b) The Secretary may, after thirty days’ notice and an 
opportunity for a hearing, suspend or revoke the license of 
any commission merchant, dealer, or broker who, after the 
date given in such notice, continues to employ in any re- 
sponsible position any individual whose license has been 
revoked or is under suspension or who was responsibly 
connected with any firm, partnership, association, or cor- 
poration whose license has been revoked or is under sus- 
pension. Employment of an individual whose license has 
been revoked or is under suspension for failure to pay a 
reparation award or who was responsibly connected with 
any firm, partnership, association, or corporationwhose li- 
cense has been revoked or is under suspension for failure 
to pay a reparation award after one year following the rev- 
ocation or suspension of any such license may be permit- 
ted by the Secretary upon the filing by the employing li- 
censee of a bond, of such nature and amount as may be 
determined by the Secretary, or other assurance satisfac- 
tory to the Secretary that its business will be conducted in 
accordance with the provisions of this Act;” 


Since the Act had previously been amended in 1934 to provide for 
the automatic suspension of the license of a licensee who failed to 
pay a reparation award or file an appeal for judicial review (48 
Stat. 584, 588 (1934); 7 U.S.C. § 499g(d)), the 1956 amendment made 
the Act more restrictive than the 1937 amendment, discussed 
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above, as to the employment of a person who had not paid a repa- 
ration award. 

The legislative history of the 1956 amendatory legislation states 
(S. Rep. No. 2507, 84th Cong., 2d Sess. 4 (1956)): 


Section 8(b) would authorize the Secretary to suspend 
the license of a person who employs in any responsible po- 
sition an individual whose license is under suspension. In 
effect, this would place restrictions on suspended licensees 
comparable to those now in effect for revocations, and it 
would serve to eliminate the effectiveness of dummy orga- 
nizations and other such devices that might be set up to 
circumvent the suspension penalty. 


In 1962, § 8(b) of the Act was amended to contain the provisions 
presently in effect, which are set forth in § I(A) of these conclusions 
(76 Stat. 673, 675-76 (1962); 7 U.S.C. § 499h(b)). The 1962 amend- 
ment makes the Act much more harsh, in one respect, with respect 
to the employment of a person who fails to pay a reparation award. 
Under the 1962 amendment, such a person cannot be employed in 
any capacity, without a bond, whereas the previous restrictions 
were applicable only to employment “in any responsible position.” 
Moreover, at the same time that the employment restrictions were 
made more harsh, in this respect, the definitions of “employ” and 
“employment,” discussed above, were added, defining employment 
as “any affiliation of any person with the business operations of a 
licensee, with or without compensation, including ownership or 
self-employment” (7 U.S.C. § 499a(10)).% 

The legislative history of the 1962 amendatory legislation, which 
enacted the provisions of § 8(b) presently in effect, states (H.R. Rep. 
No. 1546, 87th Cong., 2d Sess. 8 (1962)): 


Section 11 amends section 8(b) of the act to clarify and 
make more effective the provisions of the act with respect 
to employment by licensees of persons who have been 
found to have violated the act or failed to pay reparation 
awards under the act, as well as persons responsibly con- 
nected with such persons. It prohibits the employment of 
these persons by a licensee without the approval of the 
Secretary and prescribes standards with respect to the con- 
ditions for such approval, authorizing the approval of such 
employment upon the furnishing and maintaining of a 


3In another respect, the 1962 amendment realized the employment restrictions 
as to a person who failed to pay a reparation award since it eliminated the 1-year 
waiting period. 
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surety bond satisfactory to the Secretary as assurance that 
the licensee’s business will be conducted in conformance 
with the act and all reparation awards paid. Employment 
under such conditions may be approved, with respect to 
unpaid reparation awards, at any time and, with respect to 
persons found guilty of flagrant or repeated violations of 
the act, after 1 year, with authority in the Secretary to ap- 
prove employment of the latter persons without a surety 
bond after the expiration of 2 years. It is further provided 
that the Secretary may increase the amount of bond re- 
quired and that failure to comply with his order in that 
regard shall result in automatic termination of approval. 
Any licensee hiring a person without the approval of the 
Secretary in violation of this provision, after notice and op- 
portunity for hearing, may have his license suspended or 
revoked. At present the act applies only to the employ- 
ment of a person in a responsible position. This has caused 
serious difficulties due to the problem of delineating what 
constitutes a responsible position under all circumstances 
and the difficulty of ascertaining the true nature of the 
employee’s relationship with the licensee. Under the 
present provisions of the act the restrictions against em- 
ployment are directed specifically to persons whose li- 
censes had been revoked or suspended and persons respon- 
sibly connected therewith. The bill extends such restric- 
tions to persons whose licenses could have been revoked or 
suspended if they had had active licenses. As amended, 
section 8(b) would prohibit employment of persons covered 
by it unless such employment is approved by the Secre- 
tary; whereas at present it prohibits such employment 
only after notice by the Secretary. 


From the foregoing, it is clear that Congress regarded a person 
who fails to pay a reparation award as a defiled person who is 
likely to contaminate any licensee whose business operations he be- 
comes affiliated with in any manner, with or without compensa- 
tion, including ownership or self-employment. Congress prohibited 
any affiliation (with or without compensation) of such a defiled 
person with a licensee unless (i) the affiliation is approved by the 
Secretary, and (ii) the licensee furnishes a bond in form and 
amount satisfactory to the Secretary. 


C. 


The harsh “employment” (i.e., affiliation) restrictions involving a 
person who fails to pay a reparation award, discussed in §§ I(A) and 
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(B), supra, are consistent with the general pattern of the Perishable 
Agricultural Commodities Act regulatory program. Severe sanc- 
tions are imposed against persons who fail to pay for produce, irre- 
spective of what excuses they offer. 

Failure to pay for produce is a very serious violation of the Per- 
ishable Agricultural Commodities Act which results in an order re- 
voking the license of the offender * since it is the “goal [of the Per- 
ishable Agricultural Commodities Act] that only financially respon- 
sible persons should be engaged in the perishable agricultural com- 
modities industry,” > and it is the policy of this Department to 
impose severe sanctions for serious violations of any of the regula- 
tory programs administered by the Department to serve as an ef- 
fective deterrent not only to the respondents but also to other po- 
tential violators. This policy has been followed in all of the De- 
partment’s disciplinary proceedings in recent years. 


4 E.g., In re Cuttone, 44 Agric. Dec. ___ (Aug. 20, 1985); In re Farm Market Serv- 
ice Inc., 44 Agric. Dec. ___ (Jan 8, 1985); In re Clarence Miller Co., 43 Agric. Dec. 
—__ (Apr. 18, 1984); In re Gilardi Truck & Transportation, Inc., 43 Agric. Dec. —— 
(Jan. 27, 1984); In re Jarosz Produce Farms, Inc., 42 Agric. Dec. ___ (Oct. 6, 1983); In 
re Evans Potato Co., 42 Agric. Dec. 408, 410 (1983); In re Old Virginia, Inc., 42 Agric. 
Dec. 270, 272 (1983); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2425 (1982), 
aff'd, 728 F.2d 347 (6th Cir. 1984); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 
1126 (1982), appeal dismissed, No. 82-4144 (2d Cir. Oct. 18, 1982); In re Wayne Cusi- 
mano, Inc., 40 Agric. Dec. 1154, 1156-59 (1981), aff'd, 692 F.2d 1025 (5th Cir. 1982); 
In re Mel’s Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United Fruit & Vegeta- 
ble Co., 40 Agric. Dec. 396, 401-02 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 
456 U.S. 1007 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd 
mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); In re 
Baltimore Tomato Co., 39 Agric. Dec. 412, 414-16 (1980); In re Hal Merdler Produce, 
Inc., 37 Agric. Dec. 809, 811-12 (1978); In re Solt, 35 Agric. Dec. 721, 723, 726 (1976); 
In re Catanzaro, 35 Agric. Dec. 26, 30-36 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 
1977), printed in 36 Agric. Dec. 467; accord In re Kafcsak, 39 Agric. Dec. 683, 686-87 
(1980), aff'd (unpublished), 673 F.2d 1329 (6th Cir. 1981), reprinted in 41 Agric. Dec. 
88 (1982). 

5 Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord Chid- 
sey v. Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 
117 (2d Cir.), cert. denied, 389 U.S. 835 (1967); In re Melvin Beene Produce Co., 41 
Agric. Dec. 2422, 2425 (1982), aff'd, 728 F.2d 347 (6th Cir. 1984); In re Finer Foods 
Sales Co., 41 Agric. Dec. 1154, 1168 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re 
Connecticut Celery Co., 40 Agric. Dec. 1131, 1133 (1981); In re Mel’s Produce, Inc., 40 
Agric. Dec. 792, 793 (1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 
402 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re Co- 
lumbus Fruit Co., 40 Agric. Dec. 109, 112, (1981), aff'd mem., No. 81-1446 (D.C. Cir. 
Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982). 


6 Section 8(a) of the Act provides (7 U.S.C. § 499h(a)): 
§499h. Grounds for suspension or revocation of license 


(a) Authority of Secretary 
Continued 
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The basis for the Department’s severe sanction policy is set forth 
at great length in numerous decisions, e.g., In re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974),”7 which is set forth as an appendix to this 
decision. The Department’s sanction policy is also discussed at 
length in Jn re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

“Failure to pay violations not only adversely affect the party 
who is not paid for produce, but such violations have a tendency to 
snowball. ‘On occasions, one licensee fails to pay another licensee 
who is then unable to pay a third licensee.’ This could have serious 
repercussions to producers, licensees and consumers.” ® 


Whenever (a) the Secretary determines, as provided in section 499f of this title, 
that any commission merchant, dealer, or broker has violated any of the provisions 
of section 499b of this title . . . the Secretary may publish the facts and circum- 
stances of such violation and/or, by order, suspend the license of such offender for a 
period not to exceed ninety days, except that, if the violation is flagrant or repeated, 
the Secretary may, by order, revoke the license of the offender. 

7The Department’s severe sanction policy did not originate with Worsley, but, 
rather, was mentioned briefly in the first decision issued by the present Judicial Of- 
ficer, In re Henner, 30 Agric. Dec. 1151, 1263-64 (1971), and was further developed in 
numerous other decisions before it was finalized in Jn re Miller, 33 Agric. Dec. 53, 
64-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 


8 Severe sanctions issued pursuant to the Department’s severe sanction policy 
were sustained, eg., in In re Collier, 38 Agric. Dec. 957, 971-72 (1979), aff'd per 
curiam (unpublished), 624 F.2d 190 (9th Cir. 1980); In re Gold Bell-I & S Jersey 
Farms, Inc., 37 Agric. Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 
1979), aff'd mem., 614 F.2d 770 (8d Cir. 1980); In re Muehlenthaler, 37 Agric. Dec. 
313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re Mid-States Live- 
stock, Inc., 37 Agric. Dec. 547, 549-51 (1977), aff'd sub nom. Van Wyk v. Bergland, 
570 F.2d 701 (8th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 1133-34 
(1977), aff'd per curiam (unpublished), 575 F.2d 879 (5th Cir. 1978); In re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th 
Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 
(1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
Maine Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 
(1st Cir. 1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd 
549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Southwest Produce, 
Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re 
J. Acevedo & Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 
(5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), affd, 
524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 
539-50 (1974), aff'd per curiam (unpublished), 510 F.2d 966 (4th Cir. 1975); In re 
Miller, 33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 

9 In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2426 (1982), aff'd, 728 F.2d 
347 (6th Cir. 1984); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169 (1982), 
aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Columbus Fruit Co., 40 Agric. Dec. 109, 114 
(1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 
(1982); accord In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1134 (1981). Although 
the Act is primarily to protect producers, it ‘is also ‘for the protection of consumers’ 

Continued 
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If the violator who fails to pay for produce does not have a li- 
cense in effect, an order is issued finding that the person has en- 
gaged in repeated or flagrant violations of the Act,!° which has the 
same effect on the violator and on persons responsibly connected 
with the violator as a license revocation.!! 

Specifically, as a result of a finding that a firm has committed 
flagrant and repeated violations of the Act, the firm cannot again 
become licensed under the Act for 2 years after the effective date 
of the Order issued in the case (7 U.S.C. § 499d(b); see, also, 7 U.S.C. 
§ 499d(c)). Similarly, the persons “responsibly connected” with the 
firm cannot be licensed under the Act for 2 years (7 U.S.C. 
§ 499d(b); see, also, 7 U.S.C. § 499d(c)); and they cannot work for an- 
other licensee under the Act for 1 year (7 U.S.C. § 499h(b)). After 1 
year, the Secretary may approve their employment by another li- 
censee if the licensee furnishes a satisfactory bond; after 2 years, 
the Secretary may approve their employment by another licensee 
without a bond (7 U.S.C. § 499h(b)). 


(H.R. Rep. No. 1196, 84th Cong., 1st Sess. p. 2), inasmuch as increased industry costs 
resulting from failures to pay or other unfair practices are ultimately borne by con- 
sumers.” Jn re Catanzaro, 35 Agric. Dec. 26, 33 (1976), aff'd, No. 76-1613 (9th Cir. 
Mar. 9, 1977), printed in 36 Agric. Dec. 467. 

10 F.g., In re Reeves Produce, Inc., 44 Agric. Dec. ___ (Aug. 26, 1985); In re Veg- 
Mix, Inc., 44 Agric. Dec. ___ (Aug. 21, 1985), appeal docketed, No. 85-1771 (D.C. Cir. 
Nov. 22, 1985); In re A. Pellegrino & Sons, Inc., 44 Agric. Dec. ___ (Aug. 21, 1985), 
appeal docketed, No. 85-1590 (D.C. Cir. Sept. 19, 1985); In re Food Marketers, Inc.,.44 
Agric. Dec. ___ (Aug. 20, 1985); In re Oliverio, Jackson, Oliverio, Inc., 42 Agric. Dec. 
—_— (Aug. 31, 1983); In re Bananas, Inc., 42 Agric. Dec. 588 (1983); In re Melvin 
Beene Produce Co., 41 Agric. Dec. 2422, 2426 (1982), aff'd, 728 F.2d 347 (6th Cir. 
1984); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1168-92 (1982), aff’d, 708 F.2d 
774 (D.C. Cir. 1983); In re V.P.C., Inc., 41 Agric. Dec. 734, 748 (1982); In re Connecti- 
cut Celery Co., 40 Agric. Dec. 1131, 1133-34, 1151 (1981); In re C.B. Foods, Inc., 40 
Agric. Dec. 961, 968-71 (1981), aff'd mem., 681 F.2d 804 (8rd Cir. 1982), cert. denied, 
103 S.Ct. 70 (1982); In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), aff'd (unpub- 
lished), 673 F.2d 1329 (6th Cir. 1981), reprinted in 41 Agric. Dec. 88 (1982); In re John 
H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 714-21 (1978); In re Pappas 
Produce, Inc., 36 Agric. Dec. 684, 694-96 (1977); In re Atlantic Produce Co., 35 Agric. 
Dec. 1631, 1633, 1643-45 (1976), aff'd per curiam (unpublished), 568 F.2d 772 (4th 
Cir.), cert. denied, 439 U.S. 819 (1978); In re King Midas Packing Co., 34 Agric. Dec. 
1879, 1885-89 (1975); In re M. & H. Produce Co., 34 Agric. Dec. 700, 748-52 (1975), 
aff'd, 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash 
Co., 33 Agric. Dec. 1884, 1896-1914 (1974), aff'd, 524 F.2d 1255 (5th Cir. 1975); In re 
George Steinberg & Son, Inc., 32 Agric. Dec. 236, 253, 266-70 (1973), aff'd, 491 F.2d 
988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 

11 In re V.P.C., Inc., 41 Agric. Dec. 734, 748-49 (1982); In re Connecticut Celery Co., 
40 Agric. Dec. 1131, 1151-52 (1981); In re John H. Norman & Sons Distrib. Co., 37 
Agric. Dec. 705, 714-15 (1978); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750-51 
(1975), aff'd, 549 F.2d 830 (D.C. Cir. 1977), cert. denied, 484 U.S. 920 (1977). 
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In Finer Foods Sales Co. v. Block, 708 F.2d 774, 781-82 (D.C. Cir. 
1983), the court held that the Judicial Officer properly interpreted 
the Act in refusing to consider excuses for failure to pay in deter- 
mining whether payment violations occurred or whether they were 
willful, stating: 


The petitioner argues that the Judicial Officer improper- 
ly refused to consider various “mitigating factors” that, ac- 
cording to it, should have been viewed as excusing its fail- 
ure to pay its debts. These include the allegedly relatively 
small amount the petitioner owed, the absence of previous 
violations by the petitioner, and the lack of “devious or 
dishonest practices by the petitioner.” In refusing to con- 
sider these factors, the Judicial Officer pointed out that “‘it 
has repeatedly been held under the Act that all excuses 
are routinely rejected in determining whether payment 
violations occurred or whether violations were wilful since 
‘the Act calls for payment—not excuses.’” Quoting In re 
Kafcsak, 39 Agric. Dec. 683, 686 (1980). See also In re Carl- 
ton F. Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982). 


The Judicial Officer properly interpreted the Act. Sec- 
tion 2(4), 7 U.S.C. § 499b(4) (1976), is unequivocal. It makes 
it unlawful for a _ licensee to “fail or to 
refuse ... to... make full payment promptly.” As Con- 
gress noted in amending the Act in 1956, “The Perishable 
Agricultural Commodities Act is admittedly and intention- 
ally a ‘tough’ law.” S.Rep. No. 2507, 84th Cong., 2d Sess. 
(citing H.Rep. No. 1196, 84th Cong., 1st Sess.), reprinted in 
1956 U.S. Code Cong. & Ad.News 3699, 3701. The Secretary 
explained the reason for this strict requirement in Jn re 
Columbus Fruit Co., 40 Agric. Dec. 109, 114 (1981), aff'd 
mem. 41 Agric. Dec. 89 (D.C. Cir. No. 81-1446, Jan. 19, 
1982): 


Failure to pay violations not only adversely 
affect the party who is not paid for produce, but 
such violations have a tendency to snow- 
ball. “On occasions, one licensee fails to pay 
another licensee who is then unable to pay a third 
licensee.” This could have serious repercussions to 
producers, licensees and consumers. 


Quoting In re John H. Norman & Sons Distrib. Co., 37 
Agric. Dec. 705, 720 (1978). 
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In sum, the “goal of the [Perishable Agricultural] Com- 
modities Act [is] that only financially responsible persons 
should be engaged in the businesses subject to the Act.” 
Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. denied, 
389 U.S. 835, 88 S. Ct. 48, 19 L.Ed.2d 96 (1967) quoted in 
Marvin Tragash Co. v. United States Dep’t of Agric., 524 
F.2d 1255, 1257 (5th Cir. 1975). 


The strict policy of the Secretary that all excuses for 
nonpayment are disregarded furthers this goal. Under the 
Act a licensee is required to conduct his business in a 
manner that insures that he pays his bills fully and 
promptly. If he fails to do so, he violates the Act. For this 
reason, alleged mitigating circumstances are irrelevant. 


In a Congressional report as to the 1962 amendments to the Act, 
discussed above in §[(B), it is stated (H.R. Rep. No. 1546, 87th 
Cong., 2d Sess. 3 (1962)): 


Testimony of the shippers, brokers, wholesalers, and 
other elements of the trade in fresh and frozen fruits and 
vegetables who have been operating under this act is en- 
thusiastically and almost unanimously in its support. It 
has brought a high degree of stability and responsibility to 
an industry which had frequently been beset by instability 
and irresponsibility. It is regarded as one of our most suc- 
cessful regulatory programs. !2 


Congress further recognized the peculiar vulnerability of produc- 
ers of perishable agricultural commodities, and the importance of 
the Department’s regulatory programs to assure payment for these 
commodities, in the recent 1978 Bankruptcy Act amendments, in 
which it is provided that disciplinary sanctions may be issued 
under the Perishable Agricultural Commodities Act for failing to 
pay for produce where there has been a bankruptcy. The Bankrupt- 
cy Act provides (11 U.S.C. § 525): 


§ 525. Protection against discriminatory treatment 


Except as provided in Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a-499s), the 
Packers and Stockyards Act, 1921 (7 U.S.C. 181- 
229), and section 1 of the Act entitled “An Act 
making appropriations for the Department of Ag- 


12 Accord Birkenfield v. United States, 369 F.2d 491, 494 (3d Cir. 1966); In re Co- 
lumbus Fruit Co., 40 Agric. Dec. 109, 114 (1981), aff'd mem., No. 81-1446 (D.C. Cir. 
Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982). 
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riculture for the fiscal year ending June 30, 1944, 
and for other purposes,’ approved July 12, 1943 
(57 Stat. 422; 7 U.S.C. 204),13 a governmental unit 
may not deny, revoke, suspend, or refuse to renew 
a license, permit, charter, franchise, or other simi- 
lar grant to, condition such a grant to, discrimi- 
nate with respect to such a grant against, deny 
employment to, terminate the employment of, or 
discriminate with respect to employment against, 
a person that is or has been a debtor under this 
title or a bankrupt or a debtor under the Bank- 
ruptcy Act, or another person with whom such 
bankrupt or debtor has been associated, solely be- 
cause such bankrupt or debtor is or has been a 
debtor under this title or a bankrupt or debtor 
under the Bankruptcy Act, has been insolvent 
before the commencement of the case under this 
title, or during the case but before the debtor is 
granted or denied a discharge, or has not paid a 
debt that is dischargeable in the case under this 
title or that was discharged under the Bankruptcy 
Act. 


II. 


It is the consistent practice of the Judicial Officer to give great 
weight to the findings by Administrative Law Judges since they 
have the opportunity to see and hear the witnesses testify.1* How- 
ever, in some circumstances, the Judicial Officer has reversed as to 
the facts, particularly where documentary evidence or inferences to 
be drawn from the facts are involved.!5 


13 This is an Act supplementing the Packers and Stockyards Act. 

14 F.g., In re King Meat Packing Co., 40 Agric. Dec. 552, 553 (1981); In re Thorn- 
ton, 38 Agric. Dec. 1425, 1426-28 (remand order), final decision, 38 Agric. Dec. 1539 
(1979) (affirming Judge Baker’s dismissal of complaint where she accepted the testi- 
mony of respondent’s wife, respondent’s employee, and respondent’s “real good 
friend’ over that of three disinterested USDA veterinarians); Jn re Unionville Sales 
Co., 38 Agric. Dec. 1207, 1208-09 (1979) (remand order); In re National Beef Packing 
Co., 36 Agric. Dec. 1722, 1736 (1977), aff’d, 605 F.2d 1167 (10th Cir. 1979). 


15 Fg, In re Gold Bell-I & S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1347 (1978), 
aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980); In 
re Muehlenthaler, 37 Agric. Dec. 313, 330, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In 
re M. & H. Produce Co., 34 Agric. Dec. 700, 753-56 (1975), aff'd, 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977). also, see, FCC v. Allentown Broadcasting Co., 
349 U.S. 358, 364-65 (1955); Universal Camera Corp. v. NLRB, 340 U.S. 474, 492-97 
(1951); Federal Radio Comm'n v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 

Continued 
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In the present case, it is not necessary to squarely disagree with 
the ALJ’s findings since she found and concluded that Robert Fer- 
werda’s “activities do indicate a minimum association or affiliation 
with the Respondent corporation, but not of the flagrant or deliber- 
ate type” (Initial Decision at 35). That is all that is necessary to 
constitute “employment,” as defined in the Act. “Employment” in- 
cludes “any affiliation of any person with the business operations 
of a licensee, with or without compensation” (see § I(A), supra, em- 
phasis added). The word “any” is a broad and comprehensive term 
(United States v. Rosenwasser, 323 U.S. 360, 362-63 (1945); FDIC v. 
Winton, 131 F.2d 780, 782 (6th Cir. 1974); Kuhlman v. W.A. Fletcher 
Co., 20 F.2d 465, 468 (8d Cir. 1927)) that includes all kinds of affili- 
ation—whether minimum or maximum; whether deliberate or not. 

The ALJ further found (Initial Decision at 22): 


58. Unknowingly, the Respondent violated the Act, as in- 
terpreted and administered by the Complainant, but this 
was not wilfull, and was caused more by the actions of Bob 
Ferwerda, rather than the Respondent. 


Since complainant interprets the Act in accordance with the stat- 
utory definition referred to in § I(A), supra, the ALJ’s findings and 
conclusions actually support my findings and conclusions that re- 
spondent continued to “employ” Robert Ferwerda after respondent 
received notice that to continue such employment after March 21, 
1982, could endanger its license. 

The admissions of Robert Ferwerda and the testimony of five 
trade witnesses prove conclusively that respondent continued to 
“employ” Robert Ferwerda after receiving the Department’s 
notice.1® For example, Mark Levigne testifed that he sold mush- 
rooms to respondent for Florida Mushroom, and that “Bob Fer- 
werda” (i.e., Robert Ferwerda) was the only person at Tri-County 
who gave him the orders, or who decided whether the quantity or 
quality was acceptable. Specifically, he testified (Tr. 437-41): 


285-86 (1933); Southern Nat’l Mfg. Co., v. EPA, 470 F.2d 194, 197 (8th Cir. 1972); 
Retail, Wholesale & Dep’t Store Union v. NLRB, 466 F.2d 380, 387 (D.C. Cir. 1972); 
OKC Corp. v. FTC, 455 F.2d 1159, 1162-63 (10th Cir. 1972); Nix v. NLRB, 418 F.2d 
1001, 1008 (5th Cir. 1969); Joy Silk Mills, Inc. v. NLRB, 185 F.2d 732, 742 (D.C. Cir. 
1950), cert. denied, 341 U.S. 914 (1951); Davis, Administrative Law Treatise, § 10.04 
(1958 & 1970 Supp.). 

16 Complainant need only prevail by a preponderance of the evidence. See 
Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 
450 U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 
713 F.2d 179 (6th Cir. 1983); In re Gold Bell-I & S Jersey Farms, Inc., 37 Agric. Dec. 
1336, 1346 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 
(3d Cir. 1980). 
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Q. August, 1983, to the present, you’ve been with Florida 
Mushroon;; is that not true? 


A. Yes. 
Q. What are your duties with Florida Mushroom? 


A. There again, I’m a truck driver. I have all the same 
duties. I might be going in as office manager in a few 
weeks. 


Q. Do you, in fact, still sell mushrooms to customers? 
A. Yes, I still do all the same things. 

Q. Have you had occasion to call Tri-County? 

A. Every day. 

Q. Every day you’ve called Tri-County? 

A. Yes. 


Q. Are you the representative who calls Tri-County for 
Florida Mushroom? Does anybody else? 


A. When I’m out sick or I’m on the road, somebody else 
will do it. 


Q. When you call Tri-County, who will you talk to? 
A. Bob. 

Q. Is that Bob Ferwerda? 

A. Yes. 

Q. And do you talk to anybody else? 


A. Well, I try . . . Well, nobody else gives an order. I 
talk to other people but nobody else gives an order. 


Q. If you try to give an order to somebody else what hap- 
pens? 


A. Well, if I try to give one, nobody else really knows. 
Q. Do they, then call someone else to call you back? 
A. Well, Bob calls me back. 


Q. Bob calls you back? And do you deliver any mush- 
room to Florida Mushroom? 


A. I work for Florida Mushroom. 
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Q. Excuse me, Tri-County? 

A. Yes. 

Q. How many times? 

A. Between four and six times a week. 

Q. Almost every day? 

A. Yes. 

Q. You’re the primary deliverer? 

A. In Broward County. 

Q. And do you unload the truck yourself? 
A. Myself. 

Q. And what time do you do that? 

A. 5:00, quarter to 5:00. 5:30 o’clock in the morning. 
Q. Is that right? And who do you see? 

A. Again, the receivers on the dock. 

Q. Is Bob ever there? 

A. Yes, Bob’s there. 

Q. Every day? 

A. Yes, every day. 


Q. And what happens with the questions in respect to 
quantity or quality? 


A. Again, it’s up to Bob what they keep or send back. 


Q. Do you have discussion with him? 
A. Yes. 


Q. And when is the last time you saw Bob at Tri- 
County? 


A. I’d say this morning. This morning I was late. I’d say 
5:30 o’clock. 


Q. 5:30 o’clock this morning? Did you talk with Bob? 
A. No, this morning I didn’t. 


Q. There were no problems? 





TRI-COUNTY WHOLESALE PRODUCE CO., INC. 
Volume 45 Number 1 


A. No problems. 

Q. When is the time before that you saw him? 
A. Yesterday morning. 

Q. And did you talk to him yesterday morning? 
A. Yes. 

Q. What did you talk to him about? 


A. It was a quarter to 5:00 o’clock when I got there. He 
was the only one there and so he asked me to leave the 
mushrooms there and he couldn’t sign the ticket. 


Q. What? He couldn’t sign the ticket? 
A. That’s what he said. 
Q. Did you ask him? 


A. He said: You can leave the mushrooms here but I 
couldn’t sign the ticket. So in that case I signed it. 


Q. What do you mean, you signed it? 


A. I signed it to show that they were delivered. 


Q. You mean that you signed it to show that you had de- 
livered it? Does that happen frequently? 


A. Yes. A lot of my stops... . 


Q. Have you had any other instances when you stopped 
at Tri-County when nobody has been there but Bob? 


A. Yes. 
Q. How often does that happen? 
A. Not too often. 


Q. And when it does, what happens with respect to the 
invoices or sales tickets. 


A. I sign it. 


Q. Now, normally when you go to Tri-County and some- 
body other than Bob is there to receive it, is the sales 
ticket signed by those people? 

A. Yes. 


Mark Levigne further testified that Robert Ferwerda’s activities 
for Tri-County were the same when Mark Levigne previously 
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worked for New Garden Supply and C&G Mushroom (Tr. 429-37). 
He testified (Tr. 435): 


Q. What if there were a disagreement [at Tri-County] as 
to the quantity of the mushrooms. What would happen? 


A. Well, that’s happened a couple of times. 


There was a disagreement about the quality or the 
quantity then the receiver would always go get Bob [i.e., 
Robert Ferwerda] to either reject it, tell me something 
about it, or something to that nature. 


Q. So you talked to Bob about it if there was a discrep- 
ancy? 
A. Yes. 


Similar testimony was given by Terrance Polcyn, who worked for 
C&G Mushroom and New Garden Supply. He testified that he 
talked to Robert (Bob) Ferwerda as to respondent’s orders for 
mushrooms, and that Robert Ferwerda would resolve any discrep- 
ancies as to mushrooms (Tr. 355-425). Mr. Polcyn testified (Tr. 364- 
67, 423): 


Q. Now, during the period June, 1982, through Decem- 
ber, 1982, did you have occasion to sell mushrooms to 
C&G. Sorry, beg your pardon, to Tri-County Wholesale 
Produce Company? 


A. Yeah, we dealt with Tri-County. 

Q. Did you initiate phone calls to Tri-County? 
A. Yes, sir. 

Q. Did Tri-County initiate phone calls to you? 
A. Yes, sir. 


Q. Were the phone calls initiated by Tri-County to you 
for the purpose of purchasing mushrooms? 


A. Yes, sir. 
Q. Who called you? 
A. Bob Ferwerda. 


Q. How do you know it was Bob Ferwerda? 
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A. Since the initial meeting and contact over the long 
period of time. I know his voice on the phone and I know 
him personally. 


Q. And how many times were you called during that six 
months period, approximately? 


A. I couldn’t even say. It was numerous conversations. 
Whether I would initiate the call or Mr. Ferwerda. Mainly 
I would initiate calls to that office. 


Q. Approximately how many sales a week did C&G 
Mushroom make to Tri-County. 


A. Probably two or three. We would go into the market 
at least five times a week. 


Q. Two or three sales of mushrooms a week? 
A. Yes. 


Q. In that respect, sir, did you ever deal with anybody 
else in the sale of mushrooms to Tri-County from June, 
1982, through December, 1982, other than Bob Ferwerda. 


A. I had talked to other people, the girls, the secretary 
in regard to orders and things like this, the yes or no 
would come from Bob Ferwerda. 


Q. When you talked to other people in the business, 
what happened? 


A. Well, they would—if Mr. Ferwerda wasn’t in, I’d call 
back, or he would return my call. 


Q. And if he were in, what would they do? 
A. I'd talk to him. 

Q. Did they refer you to him? 

A. Yes, sir. 


Q. I see. Did you go down to the place of business at Tri- 
County from June, 1982 to December, 1982? 


A. Yes. 


Q. And who did you see when you were there? 
A. Bob Ferwerda. 
Q. What time of the day, sir? 
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A. Various times, early morning. I’d generally try to get 
there before 11:00 o’clock. 


Q. And what would Bob Ferwerda be doing? 
A. Just working. 


Q. What do you mean by just working? Describe specifi- 
cally. 


A. Sitting at the desk or answering the phone. 


Q. Sitting at what desk? Can you describe the place of 
business? 


A. Yes. Well, you have your loading platform. Facing the 
building off to the left is a small office. 


Q. Is that in the front or the back of the building? 
A. The front of the building. 
Q. Is that where he was sitting? In that office? 


A. Yeah. It was an office with a couple of chairs and one 


desk. Maybe two desks, but there would be one desk facing 
the door, which is where he sat. 


Q. I see. If you had any problems who did you talk to? 
A. Mr. Ferwerda. 


Q. If you had problems with respect to quantity of mush- 
rooms delivered; with whom did you speak? 


A. Mr. Ferwerda. 


Q. If you had problems with respect to quality of mush- 
rooms; with whom did you speak? 


A. Mr. Ferwerda. In regard to exchange of mushrooms 
or any monetary difference or anything it would be—other 
people would maybe call and say the product’s not as good 
or this or that, but basically, in regard to getting a busi- 
ness decision, it would be Mr. Ferwerda. 


Q. And when you say Mr. Ferwerda, you mean Bob; do 
you not? You do not mean Arend Ferwerda? 


A. No, sir. 


Q. Do you know Arend Ferwerda? 
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A. I know that’s the gentleman over there. I believe I 
met him one time. 


Q. Did you ever deal with Arend Ferwerda? 
A. No, sir. 


* * * * * * * 


A. The only—on payment, if there was a discrepancy in 
regard to—a controversy on how many were ordered and 
how many were delivered or quality or price cutting, it 
would have to go and be initialed by Bob before the book- 
keeper would pay it. In other words he would have the say 
so into whether it would be paid as invoiced or as lower. 


Harold Brick, sales manager for Central American Produce Com- 
pany, signed an affidavit written in his own handwriting on March 
15, 1983, in which he states that “I have been selling Tri County 
produce thru Bob Ferwerda from December 1982 to March 1983 
melons from Central America’ (CX 1). His testimony supports his 
affidavit (Tr. 13-30). He testified (Tr. 14-15): 


Q. I ask you to reflect upon the period of time from Jan- 
uary, 1982, through December, 1982. Did your business 
have occasion to sell goods to a company known as Tri- 
County Wholesale Produce, Incorporated? 


A. The dates I don’t remember but we did do business 
with Tri-County. 


Q. In 1982, sir? 
A. I really don’t remember the dates, the years. 


Q. I'd like to show you a document that you signed and 
ask if this will refresh your recollection? 


A. If I made a statement and signed it, then it was the 
fact then. 


* * * * * * * 


Q. Have you read the statement that you’ve been 
handed, sir? 


A. Yes, I have. 
Q. Do you recognize it? 
A. Yes. 
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Q. And what is it? 
A. It’s a statement of December 12, ’82 to March, ’83. 


Q. And does that refresh your recollection with regard to 
sales to Tri-County Produce? 


A. Yes. If I signed that, and I did, then that was the case 
at the time. That was over a year ago. 


Q. Now, sir, with whom did you deal in Tri-County? 
A. Bob Ferwerda. 


Q. And do you recognize Bob Ferwerda when you see 
him? 


A. Yes, I do. 


* * * * * * * 


Mr. McCarron: We'll stipulate as to Bob Ferwerda. It 
is the Bob Ferwerda that we’re here about. 


Frederick Rohlfing, owner of Jet Fresh Produce, signed an affida- 
vit on March 238, 1988, written in his own handwriting in which he 
states that he sold produce to Tri-County Produce which was or- 
dered by “Bob” (Cx 3). His testimony supports his affidavit (Tr. 46- 
56). He testified (Tr. 48-49): 


Q. Think back in your dealing with Tri-County Produce. 
Who did you talk to in that business, that place of busi- 
ness? 


A. The person who would call me for the order. 
Q. Did somebody call you? 

A. Well, sometimes call or .. . 

Q. Sometimes he called you? Or sometimes you? 
A. No, I never called him. 

Q. Who would that person be? 

A. I had Bob Ferwerda call me. 

Q. How do you know it was Bob Ferwerda? 

A. Well, I’ve met him before. 


Mr. Becker: Will counsel stipulate that it was Bob 
Ferwerda? 
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Mr. McCarron: Yes. 
BY MR. BECKER: 


Q. Did you sell to Tri-County Wholesale Produce Compa- 
ny in 1983? 


A. In the beginning of the year. 

Q. And with whom did you deal? 

A. With Bob. 

Q. With Bob Ferwerda? 

A. Yes. 

Q. How do you know it was Bob Ferwerda? 
A. Well, he was there in person. 


Q. Okay. How about from July lst, 1982 to December 31, 
1982, with whom did you deal? 


A. In ’82 with Bob Ferwerda. 
Q. How about January 1, 1982 through June 30, 1982? 


A. I’m sorry. 


Q. January of ’82 through June of ’82? 


A. Yeah. June of ’82. I started doing business in May of 
’82 so before then—it couldn’t have been before May. 


Q. It couldn’t have been before May? 
A. Yes, it couldn’t have been. 


Q. Did you ever deal with anybody else from Tri-County 
Wholesale other than Bob Ferwerda? 


A. Sometimes a driver would come by and pick up an 
order. 


Q. How about on the telephone, in terms of selling 
things to that company? 


A. Did anybody else besides Bob call me? 
Q. Yes, sir. 


A. I don’t believe so. Maybe the driver would have called 
me somewhere in the market and told me to save some- 
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thing for him, something like that. I get a call from the 
driver or from him telling me to hold it. 


On March 22, 1983, Guy Romagni, a salesman for International 
A&G Produce Company, signed an affidavit written in his own 
handwriting stating that during the past 2 years to the present, he 
sold fresh fruits and vegetables to Tri-County through Robert Fer- 
werda (CX 2). At first his testimony fully supported his affidavit 
(Tr. 32-33), but he then had a lapse of memory as to the exact 
times when these transactions took place (Tr. 34-42). 

Robert Ferwerda’s testimony was quite evasive and contradicto- 
ry, but along with his denials that he bought for Tri-County after 
March 25, 1982, were significant admissions that, in fact, he did 
deal with a number of suppliers on behalf of Tri-County in pur- 
chasing produce for Tri-County from the suppliers. In addition, he 
admitted that he gave his opinion to Roger, Tri-County’s dock man, 
as to whether produce was of acceptable quality for retention by 
Tri-County. However, he stated that he was merely relaying orders 
from Roger or someone else to the suppliers, and that Roger made 
the actual decisions as to what produce should be kept by Tri- 
County. Examples of Robert Ferwerda’s significant admissions are 
as follows: 


[Tr. 107] Q. Have you ever had occasion to engage in the 
purchase or sell of produce in the year 1983 for Tri-County 
Wholesale Produce? 


A. I don’t understand exactly what you mean. Do you 
mean like buying a dozen bunches of dill when I was pick- 
ing something else up? 


Q. Did you pick up the telephone and call a produce 
house and say: Hi, this is Bob from Tri-County. I'd like to 
purchase whatever, or words to that effect? 


A. What I would tell them when I would call them, I 
would say: This is Bob calling for Tri-County to pick up 
and I’d go down, look at the stuff and inspect it and bring 
it back. 


* * * * * * * 


[Tr. 109] Q. Did you ever make a purchase on behalf of 
Tri-County, on behalf of—— 
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A. I told you: Yes, I did, sir. I bought dill for them. I 
might have bought coleslaw for them if they ran short of 
coleslaw or something like that. 


* * * * * * * 
[Tr. 111-13] Q. Did you ever while in the offices of Tri- 


County in 1983, did you ever receive calls from suppliers 
that were made to Tri-County? 


A. I don’t understand what you mean. 


* * * * * * * 


Q. Did you ever negotiate a purchase on behalf of Tri- 
County? 


A. Back then I did. I can’t say I didn’t because I did. I 
know I’ve done it. I know I’ve bought coleslaw. 


* * * * * * * 


A. Yes, sir. Oh, no, back again for odds and ends. I want 


to be honest completely if I can; do you understand what I 
mean? And I have bought odds and ends. 


Q. Did you ever talk with Harold Brick of Central Amer- 
ican Produce with regard—with respect to the purchase 
and sale of produce in 1982? 


A. Yes, sir. 


* * * * 


Q. How about Guy Romagni? 
A. Who? 

Q. Of International A and G. 
A. What is his name? 

Q. I guess it’s Guy Romagni. 


A. Oh, yes. I know Guy very well and I have picked up a 
lot of stuff for Tri-County up and through—I’m a hauler 
for Tri-County now. 


Q. But you never negotiated a sale? 
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A. I have told them the stuff was no good. I wouldn’t put 
it on the truck. 


Q. You made that decision when you picked it up? 


A. Because I wasn’t going to haul it back to Pompano 
and have to haul it back to Miami for nothing. 


* * * * * * * 


[Tr. 122-23] Q. All right. And you say you didn’t do any 
purchasing and selling other than an occasional purchase 
or sell after March 25th, 1982; isn’t that true? 


A. I said I didn’t do any sales. I said I purchased occa- 
sional, like your coleslaw or dill or odd item that they 
didn’t have ready, lined up. I just knew where it was and 
it’s always the same. 


* * * * * * * 


[Tr. 582-87] A. When I was told I couldn’t work for my 
father anymore. Terry [Polcyn] and I are fairly good 
friends. Mark [Levigne], I know well enough. When he was 
having a baby I got to know him that way. His wife was 
having a baby. And so we got to talking about it on a per- 
sonal basis, then on a last [first; sec Tr. 568] name basis 
because the first time I heard his [last] name is when you 
mentioned it to me. But he asked me, he said, Bob, as long 
as you're not going to be with Tri-County and so on there 
are good accounts that pay all their bills on time. It’s 
really a pleasure dealing with them. I would hate to take 
the chance on losing them. Would you represent me to 
your father and make sure we get the mushroom business. 
And I said I would do it, and I would talk to him and 
make sure that they got the business. I owe him a moral 
obligation. I owe the man. I don’t owe him money legally, 
but I owe him $31,000. 


Q. So you would talk to your father. How often did you 
talk to your father about C & G Mushroom? 


A. Primarily I talked to my father about C & G Mush- 
room just one time. And he said, Bob, he said, as long as 
you owe him a moral obligation do whatever you need to 
do to make sure that Terry is right, not right, but taken 
care of. 
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Q. Well, during the period March, 1982, to December, 
1982, did Terry call you seeking business orders? 


A. Yes, sir. He would call me up on the phone—well, it 
was either him or Mark would call me on the telephone 
almost every day. In fact it was, I would say it was every 
day. And I would tell them hold on. You know, he’d call 
up and ask for me on the phone. And I was there most of 
the time, so they would page me. I would talk to them and 
say, hey, how are you doing, Mark. How are you doing, 
Terry. What’s going on today, and so on and so forth. And 
I’d put them on hold. I’d walk out on the dock. I'd say, 
Roger, it’s C & G on the phone, which is the dock man 
over there. Said he’d like to know how many mushrooms 
that you need. And Roger would tell me what it was. I’d 
say, Terry, Mark, they need that many. 


* * * * * * * 


Q. And this was done on a regular basis, is that correct? 


A. Yes, sir, I’d say at least five days a week, if not more. 


Q. Now, there’s testimony as to, from both Mr. Lavigne 
and Mr. Polcyn, that on, after C & G Mushroom ceased to 
exist it actually kind of became New Garden, and that was 
physically in December, 1982, and August, 1983. Did that 
same practice continue? 


A. Yes, sir. 


* * * * * * * 
Q. Did you ever receive mushroom messages that either 
Terry or Mark would call you, and please call back? 
A. Upon occasion, yes, sir. 


Q. Did you ever make phone calls to either of those two 
individuals with respect to the mushrooms? 


A. Yes, sir. 
Q. Why? 


A. Because they asked me to call them. And I thought it 
could be something for the flea market or they might want 
an order or something else. 


Q. They might want an order? For whom? 





PERISHABLE ARGICULTURAL COMMODITIES ACT 
Volume 45 Number 1 


A. For Tri-County. 
Q. For Tri-County. 


A. In other words, I was taking Tri-County’s order to 
give it to Terry, to make sure it got placed where it was 
supposed to do, like he had asked me to do. It had become 
a habit over the years. I still talk to Mark on the phone 
now. If I’m there he’ll call up and ask for Bob. And I’ll 
say, how are you doing, Mark? What’s going on today? 
What kind of mushrooms do you need? I'll say, I’ll find out 
what Tri-County needs. And I walked out, asked Roger, 
Roger, how many mushrooms do you need? Walked back 
in, Mark, they need this many mushrooms. It really 
sounds dumb. And I didn’t think I was doing anything 
wrong for doing this. 


* * * * * * 


A. The secretary always answered the phone. 


Q. And would that secretary then seek to find you so 
that you could talk with either Mark or Terry? 


A. They have a page system. And let’s put it this way, 
the secretary is aware that I know Mark and Terry and 
we've been friends, and I enjoy talking to them. 


Q. Now, eventually apparently Mr. Polcyn seeked 
[ceased] to work with mushrooms, but Mr. Lavigne went 
on working for Florida Mushroom Company. And I have 
found dates of August, 1983, to the present. 


A. That’s correct. 


Q. Have you been dealing with Mark Lavigne since that 
time? 


A. Yes, sir. Yes, sir, I have. 


Q. And have you been entering into the same kind of ar- 
rangement with respect to the purchase of mushrooms by 
Tri-County by talking to him? 


A. Yes. 


Q. And do you see him on the dock in the mornings 
when he’s delivering things? 


A. Yes, sir. 
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Q. Do you ever have occasion to have a sales ticket or 
invoice handed to you? 


A. Yes, sir. He handed it to me on several occasions. I 
said, Mark, you know I don’t work for Tri-County; I’m not 
authorized to sign any tickets. And if you want to drop 
them put your ticket in the box of mushrooms. And when 
Roger gets here I’ll tell him where it’s at. 


Q. Would you tell him you’d keep an eye on it. 


A. Yes, sir. 


* * * * * * * 


[Tr. 593-96] Q. In dealing with Mark Lavigne on Florida 
Mushroom since August of 1983, or approximately that 
time, have you ever had occasion to be consulted by Mr. 
Lavigne or anybody affiliated with Tri-County concerning 
the quality of the mushrooms that were delivered? 


A. I don’t understand what you mean. In other words— 
rephrase that. I can’t understand that. 


Q. Let me try again. Remember since August of 1983 to 
whenever you stopped, or maybe to the present actually, 
and Mark Lavigne comes and delivers the mushrooms to 
Tri-County? 


A. Yes, sir. 


Q. Have questions ever been asked of you concerning 
whether they are acceptable because of quality problems? 


A. Roger [Tri-County’s dock man] would ask me at times, 
sir, yes, sir. And I’d look at him and I’d say, ah, Rog, come 
on. They ain’t that bad. Go ahead and use them. 


Q. Ah, Rog, come on. They look terrible, and you better 
tell him to take them back. 


A. I tell you what, you don’t tell Roger anything. When 
he makes up his mind it goes back. 


Q. Did he ever say, hey, I got problems with these; what 
do you think, stuff like that? 


A. Yes, sir. He did ask me. He asked my opinion. 


Q. And you’d give him your opinion, would you not? 
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A. Yes. 


Q. And was that also true with respect to both Mr. 
Polcyn and Mr. Lavigne with New Garden Supply from 
time to time? 


A. Do you mean sending something back or whatever? 
Yeah, yeah. Giving your opinion as it goes to quality, yes, 
sir. 


Q. And how about the C & G Mushroom, with respect to 
both Mr. Polcyn and Mr. Lavigne and whoever delivered? 


A. The particular C & G, just the end of it, just before 
they were going out of business their quality was getting 
absolutely atrocious. In fact, I called Terry on a couple of 
occasions. I, I said, Terry, I can’t recommend you anymore 
if you don’t pick up this quality. I’m going to have to rec- 
ommend to Roger that he go somewhere else because I 
can’t put my reputation on the line for you sending gar- 
bage into this place. 


* * 


The Court: Just a moment, please, sir. 


Mr. Ferwerda, if you were representing the individ- 
ual whom we’ll call Terry in these transactions to obtain 
his disposition of his mushrooms why would you be con- 
cerned with whether they were good mushrooms or not 
good mushrooms, inasmuch as if you represented Terry in 
an—why should you care whether Tri-County got some 
bad mushrooms? 


The Witness: Because it’s my father’s business. I look 
after my father even more than I would Terry.?7 


17 Robert Ferwerda was clearly acting for Tri-County—not the suppliers—in or- 
dering produce (or, as Robert contends, relaying orders for produce). Robert testified 
(Tr. 75) that when Tri-County started business on August 1, 1981— 


The first thing that I did was explain to the customers that we wanted to 
keep that Four Seasons was no longer in business. It was now—had become Tri- 
County Produce. Also explained to the people that I was buying for [from] that I 
was no longer buying for Four Seasons, Four Seasons was out of business. And 
explained to them I would try to pay them as quick as I could and if I could and 
so on, but I would be buying for Tri-County to help my father and so on. 

Robert Ferwerda’s admissions prove that he continued to buy for Tri-County after 
March 26, 1982. 
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In view of Robert Ferwerda’s strong bias in this case (i.e., he is 
the son of respondent’s owner), I give more weight to the testimony 
of the trade witnesses than to that of Robert Ferwerda, notwith- 
standing the fact that the ALJ stated that Robert Ferwerda was a 
credible witness. But even if I were to accept Robert Ferwerda’s 
version that he merely relayed information between Roger (Tri- 
County’s dock man) and the suppliers as to Tri-County’s produce 
needs, and that he merely gave his opinion to Roger as to what 
produce should be rejected, that would be sufficient affiliation with 
respondent’s business operations to constitute “employment,” as 
defined in the Act (see § I(A), supra). 

In addition, Robert Ferwerda’s admitted trucking activities for 
respondent’s business operations are sufficient, by themselves, to 
constitute “employment,” as defined in the Act. Part of respond- 
ent’s produce was delivered by the suppliers to respondent’s place 
of business, but other produce was bought f.o.b. the suppliers’ dock, 
making it respondent’s responsibility to pick up the produce and 
deliver it to respondent’s dock. About 20% to 35% of respondent’s 
hauling was done by Robert Ferwerda, i.e., Bob’s Transfer Service, 
under an arrangement with Arend Ferwerda (Tr. 646-47). About 
70% to 75% of Bob’s Transfer Service’s trucking activities were for 
respondent (Tr. 100-01). Even though Bob’s Transfer Service was 
an independent contractor in these transactions, this continuous, 
daily affiliation with respondent’s business operations constitutes 
“employment,” as defined in the Act.!8 

For the foregoing reasons, it is quite clear that respondent con- 
tinued to “employ” Robert Ferwerda after he was notified that 
such employment without a bond could lead to the loss of respond- 
ent’s license, and that such employment continued after the formal 
complaint was issued in this case—even up to the time of the hear- 
ing in this proceeding! 


III. 


Respondent contends that no sanction can be imposed in this 
case because the administrative officials delayed too long in setting 
the exact amount of the required bond, and arbitrarily and capri- 
ciously set the bond at too high a level. This defense is an after- 
thought raised by respondent’s present attorney. Respondent’s 
original attorney filed an Answer and Affirmative Defenses on 


18 We need not decide here whether a licensee that utilized Bob’s Transfer Serv- 
ice on an occasional basis would be regarded as violating the ‘“employment’’ restric- 
tions. It is enough to decide here that the continuous, daily use of the trucking serv- 
ice of a restricted individual is sufficient “affiliation” with respondent’s “business 
operations” to constitute “employment.” 
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June 29, 1983, in which a number of affirmative defenses are set 
forth, but nothing is said with respect to respondent’s bond. 

Respondent challenged the amount of the bond and the proce- 
dure in setting the bond for the first time in a prehearing state- 
ment filed November 8, 1983, by respondent’s present attorney. Re- 
spondent’s present attorney moved to amend the answer to incor- 
porate affirmative defenses relating to the bond on January 18, 
1984, and the motion was granted on January 26, 1984, less than 3 
weeks before the hearing. 

Even if respondent’s criticism as to the bond were correct, they 
would not be a defense here. 

First, as to the alleged delay in setting the bond amount, al- 
though the bond matter was first mentioned in the Department’s 
letter of February 16, 1982, and was not concluded until 7 months 
later, September 24, 1982, there are many intervening circum- 
stances that explain much of the delay. In a telephone conversation 
on April 15, 1982, Arend Ferwerda stated that Robert was not cur- 
rently working for him, and that the reparation complaints against 
Robert might be satisfied within 3 months (which would make a 
bond unnecessary). The Department wrote to respondent on April 
15, 1982, requesting respondent to “Please keep us advised of your 
intentions,” but respondent failed to do so. After the Department 
reminded respondent on May 19, 1982, that it had not received a 
reply to the April 15, letter, Arend Ferwerda replied on June 4, 
1982, that he would like to reemploy Robert as soon as he secured 
the additional information as to the bond and was able to obtain a 
bond. Hence half of the elapsed time period can be attributed to 
respondent’s uncertainties as to whether the reparation awards 
would be paid and delay in advising the Department of its inten- 
tions. In addition, at no time did respondent press the Department 
for a quicker determination. 

Even if the failure to exercise due diligence in setting a bond 
were a defense in a disciplinary action (which is not the case, since 
there is nothing in the Act to suggest that the employment restric- 
tions can be ignored if the Secretary is dilatory in setting the 
amount of the bond), the record here shows no unreasonable delay 
that would constitute a good defense. (And even if it did, and even 
if a delay were a valid defense, the defense would not be applicable 
to the time period after September 24, 1982, when the bond amount 
was set.) 

As to the amount of the bond, the ALJ correctly concluded that 
it “cannot be determined from the evidence in this proceeding 
whether the $125,000.00 for the amount of the bond requested is ar- 
bitrary, capricious and unreasonable, agency action” (Initial Deci- 
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sion at 23). Although Arend Ferwerda seemed shocked at the esti- 
mated $100,000 bond figure, he did not complain at any time to any 
Department official or to any court as to the final bond determina- 
tion. 

No opinion is expressed in this decision as to whether the Secre- 
tary’s bond determination is judicially reviewable if the issue is 
raised before a violation occurs. The Act states that the bond shall 
be “in form and amount satisfactory to the Secretary” (7 U.S.C. 
§ 499h(b)). Assuming, without deciding, that arbitrary action could 
be set aside, the obvious remedy is to complain either to the admin- 
istrative officials or to the appropriate court—not to ignore the 
statutory restrictions and continue to employ a restricted individ- 
ual without obtaining a bond. There is nothing in the Act to sup- 
port respondent’s attorney’s “afterthought” that respondent can 
violate the statutory restrictions and collaterally attack the bond 
determination by way of defense in a disciplinary proceeding. 

Respondent also complains that the factors considered in setting 
the amount of the bond are not published in the Federal Register, 
but, here again, that issue is not a defense here. Even if that issue 
could appropriately be raised here, publication of the bond determi- 
nation factors is not required. The factors considered in determin- 
ing a bond are not “substantive rules of general applicability 
adopted as authorized by law,” or “statements of general policy or 
interpretations of general applicability formulated by the agency” 
(5 U.S.C. § 552(a\(1)(D)), and, therefore, they are not required to be 
published in the Federal Register. 

Even if the bond determination factors were required to be pub- 
lished, respondent received actual notice in the Department’s letter 
of February 16, 1982, as to the significant factors that are consid- 
ered in determining a bond, and respondent received actual notice 
of the Department’s internal instructions relating to bond determi- 
nations at the hearing in this case (RX C and D). Respondent’s 
actual notice of the factors would preclude reliance on any failure 
to comply with publication requirements. Giles Lowery Stockyards, 
Inc. v. USDA, 565 F.2d 321 (1977), cert. denied, 486 U.S. 957 (1978). 


IV. 


Respondent’s conduct in continuing to “employ” Robert Fer- 
werda after notice completely thwarted the congressional purpose 
to provide assurance that respondent’s business would be conduct- 
ed in accordance with the Act and that respondent would pay all 
reparation awards, notwithstanding its potential contamination 
from Robert Ferwerda’s affiliation with the firm. 
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Arend Ferwerda advised the Department orally and in writing 
that Robert Ferwerda’s employment ended the week of March 25, 
1982. If the Department had not heard rumors from the trade that 
Robert Ferwerda’s employment continued during the restricted 
period, the Department would probably have not learned that the 
congressional purpose had been defeated. Hence advertently or in- 
advertently, Arend Ferwerda misled the Department as to an im- 
portant matter. 

Respondent’s violation of the employment restrictions is a very 
serious violation of the Act that could have caused great damage to 
the industry irrespective of whether Arend Ferwerda knew that 
Robert Ferwerda’s affiliation with respondent constituted “employ- 
ment,” within the meaning of the Act. Although the ALJ conclud- 
ed that Arend Ferwerda did not intentionally violate the Act, he 
knew, or should have known, that he was operating dangerously 
close to the borderline of illegality. It would not be a mitigating cir- 
cumstance even if Arend Ferwerda did not know that he had over- 
stepped the borderline. 

Arend Ferwerda had been a licensee under the Act for many 
years. It was his duty to know the statutory requirements. He was 
operating in an industry subject to pervasive federal regulation be- 
cause of its great national importance. The definition of “employ- 
ment” in the Act is very clear, even to a layman. If Arend Fer- 
werda did not want to bother to read the Act, he could easily have 
asked any PACA employee as to whether Robert Ferwerda’s affili- 
ation with respondent constituted “employment.” 1° 

If we were to reduce the sanction in this case on the ground that 
Arend Ferwerda did not actually know that he was violating the 
Act, it would place a premium on maintaining ignorance as to the 
statutory requirements. That policy would defeat the re 
purpose, and will not be followed here. 

Since respondent committed a very serious violation of the Act 
continually during a period of approximately 2 years, respondent’s 
license should be revoked to serve as an effective deterrent not 
only to respondent but to other potential violators (see §I(C), 
supra). 

Under the Administrative Procedure Act, a revocation or suspen- 
sion order cannot be issued unless the violations were willful or a 
prior warning letter was sent. Specifically, the Act provides (5 
U.S.C. § 558(c)): 


19 Tt would have been better practice for the Department to have quoted the defi- 
nition of employment in the letter of February 16, 19%2. But it is respondent’s duty 
to know the law, or, if not, to ask questions of the administrative officials. 
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Except in cases of willfulness or those in which public 
health, interest, or safety requires otherwise, the with- 
drawal, suspension, revocation, or annulment of a license 
is lawful only if, before the institution of agency proceed- 
ings therefor, the licensee has been given— 


(1) notice by the agency in writing of the facts 
or conduct which may warrant the action; and 


(2) opportunity to demonstrate or achieve com- 
pliance with all lawful requirements. 


In the present case, respondent received a prior warning letter, 
with an opportunity to achieve compliance with all lawful require- 
ments. Hence it is not necessary to show that the violations were 
willful. 

But even if it were necessary to show that the violations were 
willful, respondent’s violations were willful, within the meaning of 
that term in the Administrative Procedure Act. In re Shatkin, 34 
Agric. Dec. 296, 297-314 (1975). “Under PACA, an action is willful 
if a prohibited act is done intentionally, irrespective of evil intent, 
or done with careless disregard of statutory requirements.” Ameri- 
can Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 (5th 
Cir. 1980) (per curiam), cert. denied. 450 U.S. 997 (1981); accord 
Finer Foods Sales Co. v. Block, 708 F.2d 774, 778 (1983).2° 

It should be noted in passing that the ALJ’s cease and desist 
order is unlawful in two respects. First, there is no statutory au- 
thority in the Perishable Agricultural Commodities Act for the is- 
suance of a cease and desist order. Second, the statutory restriction 
as to the employment of a person against whom there is an unpaid 
reparation award is applicable only “within two years” after the is- 
suance of the award (7 U.S.C. § 499h(b)(3)). Accordingly, the ALJ’s 
order could not have been issued in this case, even if such a mild 
sanction were appropriate for the serious violations found here. 


V. 


Respondent seeks to reopen the hearing to take further evidence 
with respect to the meaning of “employment,” and as to the deter- 
mination of respondent’s bond. The meaning of “employment” is a 
matter of statutory interpretation—not evidence—and, as set forth 


20 The definition of willful in TWA v. Thurston, 105 S. Ct. 613, 624-26 (1985), is 
based on the legislative history of the Age Discrimination Employment Act, which 
is quite different from the legislative history of the term willful under the Adminis- 
trative Procedure Act. Accordingly, the Court’s holding in Thurston as to the mean- 
ing of “wilful” is not appropriate for use in our Department’s disciplinary proceed- 
ings. 
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above, the bond issue is not an appropriate issue in this discipli- 
nary proceeding. Hence the petition to reopen is denied. 
For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent’s license is revoked. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

This order shall take effect on the 30th day after service thereof 
on respondent. 


APPENDIX 
Excerpt from Jn re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
U.S.D.A. Sanction Policy 


[Excerpt omitted.—Ed.] 


In re: Top Quautity Fruit & Propuce Distrisutors, Inc. PACA 
Docket No. 2-6910. Decided January 27, 1986. 


Failure to pay—Revocation of license. 


The Judicial Officer affirmed Administrative Law Judge Weber’s order revoking re- 
spondent’s license for failure to pay for produce. Respondent’s admitted failures to 
make payment constitute willful, flagrant and repeated violations of the Act. 


Andrew Stanton, for complainant. 
Robert B. McLeaish, for respondent. 
William J. Weber, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),} 
in which Administrative Law Judge William J. Weber (ALJ) filed 
an initial Decision and Order on November 8, 1985, revoking re- 
spondent’s license for failure to pay 20 sellers $86,847.18 for 55 lots 
of produce purchased and accepted in interstate commerce from 
June 1984 through December 1984. 


1 See generally Campbell, “The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1985 Supp.), 
and Becker and Whitten, “Perishable Agricultural Commodities Act,’ in 10 Harl, 
Agricultural Law, ch. 72 (1980). 
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On December 10, 1985, respondent appealed to the Judicial Offi- 
cer, to whom final administrative authority to decide the Depart- 
ment’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated 
(7 CFR § 2.35).2 On December 31, 1985, the case was referred to the 
Judicial Officer for decision. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 
much as the issues are not novel or difficult, the case has been 
thoroughly briefed, and oral argument would seem to serve no 
useful purpose. 


FINDINGS OF FACT 


1. Respondent, Top Quality Fruit & Produce Distributors, Inc., is 
a Texas corporation whose address is P.O. Box 6208, McAllen, 
Texas. 

2. Pursuant to the licensing provisions of the PACA, license 
number 831550 was issued to respondent on September 16, 1982. 
This license has been renewed annually and was subject to renewal 
on or before September 16, 1985. The Department has, to date, not 
received a renewal application from the respondent. 

3. The Secretary has jurisdiction in this proceeding. 


4. As more fully set forth in complainant’s Motion for Decision 
on the Pleadings and Supporting Memorandum, during the period 
June 1984 through December 1984, respondent purchased from 20 
sellers and accepted, in interstate and foreign commerce, 55 lots of 
perishable agricultural commodities, but failed to make any pay- 
ment of the agreed purchase prices, which total $86,847.18. 


CONCLUSIONS 


Respondent has admitted in its answer that it failed to make 
payment for the produce alleged in the complaint. Respondent’s ad- 
mitted failures to make payment constitute willful, flagrant and re- 
peated violations of § 2(4) of the PACA (7 U.S.C. § 499b(4)). Jn re B. 
G. Sales Co., Inc., 44 Agric. Dec. ___ (Oct. 9, 1985), a copy of which 
is attached as an appendix to this decision. Accordingly, the follow- 
ing order is issued. 


2 The position of the Judicial Officer was established pursuant to the Act of April 
4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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ORDER 


Respondent’s license is revoked. 

Respondent has committed repeated and flagrant violations of 
§ 2(4) of the Perishable Agricultural Commodities Act (7 U.S.C. 
§ 499b(4)). 

The facts and circumstances set forth above should be published. 

This order shall become effective on the 30th day after service on 
respondent. 


APPENDIX 


In re B. G. Sales Co., 44 Agric. Dec. ____ (Oct. 9, 1985). 
[Excerpt omitted.—Ed.] 


In re: East TENNESSEE Propuce, Inc. PACA Docket No. 2-6966. De- 
cided December 19, 1985. 


Edward Silverstein, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on September 26, 1985, by the Acting Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the 
period June through December 1984, respondent purchased, re- 
ceived, and accepted, in interstate commerce, from 36 sellers, 160 
lots of fruits and vegetables, all being perishable agricultural com- 
modities, but failed to make full payment promptly of the agreed 
purchase prices, in the total amount of $283,497.91. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. Respondent, East Tennessee Produce, Inc., is a corporation, 
whose address is 2221 Forest Avenue, Knoxville, Tennessee 37916. 

2. Pursuant to the licensing provisions of the Act, license number 
821694 was issued to respondent on August 10, 1982. This license 
was renewed annually, but terminated on August 10, 1985, pursu- 
ant to Section 4(a) of the Act (7 U.S.C. 499d(a)) when respondent 
failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period June through December 1984, respondent pur- 
chased, received, and accepted in interstate commerce, from 36 sell- 
ers, 160 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $283,497.91. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 160 transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of Section 2 of 
the Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[The Decision and Order became final on January 31, 1986.—Ed.] 
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In re: Fonseca Foops Distrisutors, Inc. PACA Docket No. 2-6826. 
Decided December 17, 1985. 


Eric Pau!, for complainant. 
Alan Ross, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a combined show cause and disciplinary proceeding 
brought pursuant to the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), herein- 
after the “PACA”, the regulations promulgated pursuant to the 
PACA (7 CFR 46.1 through 46.45), and the Rules of Practice Gov- 
erning Formal Adjudicatory Administrative Proceedings Instituted 
by the Secretary (7 CFR 1.130 through 1.151), hereinafter the 
“Rules of Practice”. The proceeding was instituted by a Notice to 
Show Cause and a complaint filed on May 15, 1985, by the Acting 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in 
the Notice to Show Cause and complaint that Fonseca Foods Dis- 
tributors, Inc., hereinafter “respondent”, violated Section 2(4) of 
the PACA (7 U.S.C. 499b(4)) during the period July 1984 through 
November 1984, by failing to make full payment promptly of the 
agreed purchase price of 120 lots of perishable agricultural com- 
modities which it purchased and received in interstate and foreign 
commerce from five sellers of perishable agricultural commodities, 
in the total amount of $229,661.80. It was further alleged that re- 
spondent’s license terminated on January 31, 1985, pursuant to 
Section 4(a) of the PACA (7 U.S.C. 499d(a)), when respondent failed 
to pay the required annual license fee; and that respondent should 
be denied a license sought pursuant to an application received 
April 15, 1985, because it has engaged in practices of the character 
prohibited by the PACA. Complainant duly withheld the issuance 
of this license pursuant to Section 4(d) of the PACA, which requires 
that respondent be given an opportunity for hearing within sixty 
days of the date of the application. 

An oral hearing was set for June 4, 1985. Respondent filed an 
answer on May 30, 1985, in which it admitted the jurisdictional al- 
legations of the complaint and the filing of a voluntary petition on 
November 8, 1984, pursuant to Chapter 11 of the Bankruptcy Code 
(11 U.S.C. 1101 et seg.); denied that its license had terminated on 
January 31, 1985; and denied, in part, the failure to make full pay- 
ment promptly allegation. Respondent affirmatively asserted that 
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its actions did not constitute wilful, flagrant and/or repeated viola- 
tions of section 2(4) of the PACA, and that it was acting in con- 
formity with various provisions of the Bankruptcy Code with the 
agreement of the perishable agricultural produce sellers named in 
the complaint. Respondent requested that the oral hearing set for 
June 4, 1985, be continued to July 3, 1985. 

A rescheduled oral hearing was held on July 2, 1985, before the 
undersigned in Los Angeles, California. Complainant was repre- 
sented by Eric Paul, Esq., Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250-1400. 
Respondent was represented by Alan Ross, Esq., Los Angeles, Cali- 
fornia 90012. Complainant presented two witnesses and nine exhib- 
its which were received into evidence. Respondent cross-examined 
complainant’s witnesses but presented no testimony or exhibits. 
The parties were provided opportunity to submit simultaneous 
briefs by August 23, 1985, however, only complainant took advan- 
tage of submitting such brief. Reference to complainant’s exhibits 
and to specific pages in the transcript will hereafter be by the 
prefix “Ex.” and the prefix “Tr.”, respectively. 


DISCUSSION AND CONCLUSIONS 


The evidence adduced at hearing showed that respondent failed 
to pay five produce firms $229,661.80 owed with respect to 120 lots 
of tropical fruits purchased in interstate or foreign commerce. It 
does not appear that the financial condition of respondent, as set 
forth in its bankruptcy filings, is such as will permit the full pay- 
ment for these purchases at any time in the future and operations 
are now being conducted without a PACA license in effect, al- 
though an application for a PACA license has been filed. It is the 
position of complainant that this case presents nothing more than 
a normal disciplinary proceeding brought against a produce debtor 
that has failed to pay for produce purchased and received in inter- 
state or foreign commerce and a normal show cause proceeding 
with respect to an applicant that is unfit to be licensed by virtue of 
having engaged in conduct of a character that is prohibited by the 
PACA. The commencement of a Chapter 11 proceeding in bank- 
ruptcy does not excuse such flagrant and repeated violations of the 
PACA as have been established, and the appropriate sanction, in 
accordance with sections 4 and 8 of the PACA (7 U.S.C. §§ 499d, 
499h) and the sanction policy of this Department, is the issuance 
and publication of findings that respondent has engaged in flagrant 
and repeated violations and is unfit to be licensed under the PACA. 

Respondent has totally failed to pay for perishable agricultural 
commodities worth $229,661.80. Failure to pay for produce is a very 
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serious violation of the PACA which requires revocation of the li- 
cense of the offender, whenever a valid license is in effect. See In re 
Bananas, Inc., 42 Agric. Dec. 588, 590 (1983). In the present case no 
license remains in effect to be revoked since the respondent’s 
former license terminated on January 31, 1985. 

No attempt had been made by respondent to renew this license. 
Rather, an inadequate fee was tendered in connection with the sub- 
mission of an application for the issuance of an entirely new li- 
cense on November 29, 1984. Even assuming that this submission 
could have been handled as a payment of an annual license renew- 
al fee, it would not have effected a renewal since section 4(a) of the 
PACA (7 U.S.C. § 499 d(a)) and section 46.6 of the regulations (7 
CFR § 46.6) require payment of the prescribed fee and set the 
amount of such fee at $180.00, respectively. The correct amount 
was not submitted until March 21, 1985, a date well beyond the 
thirty day statutory limit set for a late filing of the prescribed 
annual license fee (7 U.S.C. 499d(a)). 

Complainant, therefore, has sought publication of a finding that 
respondent has engaged in repeated and flagrant violations of the 
Act. Such a finding has the same effect on respondent and on those 
responsibly connected with respondent as revocation of a license 
under the PACA. Jn re V.P.C., Inc., 41 Agric. Dec. 734, 748-49 
(1982); In re Pappas Produce, Inc., 36 Agric. Dec. 684, 695 (1977). Re- 
spondent’s failures to make full payment promptly with respect to 
the 120 designated transactions clearly constitute repeated and fla- 
grant violations of section 2 of the PACA (7 U.S.C. § 499b). The 
large number of transactions alone establishes that the violations 
were repeated. Reese Sales Co. v. Hardin, 458 F.2d 1838, 187 (9th Cir. 
1972); Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert denied, 389 
U.S. 835 (1967); In re Bananas, Inc., 42 Agric. Dec. 588, 593 (1988). 
Respondent’s violations were also flagrant. In the Bananas case, 
which involved 26 sellers and $54,045.43, the Department’s Judicial 
Officer concluded that the number of transactions and the large 
amount involved made the violations flagrant. They were also 
found to be flagrant because, just as in the present case, the re- 
spondent continued to make new purchases over a period of several 
months, without being able to make payment for produce pur- 
chased earlier. Jd. Also see Wayne Cusimano, Inc. v. Block, 692 F.2d 
1025, 1029 (5th Cir. 1982); George Steinberg & Son, Inc. v. Butz, 491 
F.2d 988, 994 (2d Cir. 1973) cert denied, 419 U.S. 830 (1974). The 120 
transactions in the present case called for full payments to be 
made on numerous dates falling within a four month period, July 
9, 1984 through November 6, 1984, as scheduled in paragraph 6 of 
the complaint (Ex. 9; Tr. 31). Each of these transactions required 





FONSECA FOODS DISTRIBUTORS, INC. 
Volume 45 Number 1 


payment prior to respondent’s filing for relief under Chapter 11 of 
the Bankruptcy Code on November 8, 1984. 

Accordingly, respondent’s plead defense that the five sellers 
named in paragraph 6 of the complaint had received substantial 
payments since July 1984, and had consented to the payment of 
current purchases first in accord with required Chapter 11 proce- 
dure would not have been relevant, even had respondent submitted 
supporting evidence. Moreover, even if payments had not been due 
prior to the filing of the Chapter 11 petition, the violations would 
not have been either excused or mitigated. All excuses, including 
bankruptcy, are routinely rejected in disciplinary proceedings in- 
volving payment violations since “the Act calls for payments not 
excuses.” In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2428, 
2442-44 (1982) affirmed Melvin Beene Produce Company v. Agricul- 
tural Marketing Service, 728 F.2d 347 (6th Cir. 1984). 

It was alleged and denied that these violations were wilful. A vio- 
lation of the PACA is wilful if, irrespective of evil motive or erro- 
neous advice, a person intentionally does an act prohibited by the 
statute or a person carelessly disregards the requirements of the 
statute. Finer Foods Sales Co., Inc. v. Block (708 F.2d 774, 778 (D.C. 
Cir. 1983); American Fruit Purveyors, Inc. v. United States, 630 F.2d 
370, 374 (5th Cir. 1980) (per curiam), cert denied, 450 U.S. 997 
(1981); In re Henry S. Shatkin, 34 Agric. Dec. 296 (1975); In re G. 
Steinberg & Sons, Inc., 32 Agric. Dec. 236, 263-269 (1973) aff'd sub 
nom., George Steinberg and Sons, Inc. v. Butz, 491 F.2d 988 (2d Cir.); 
cert denied, 419 U.S. 830 (1974). Respondent’s violations were clear- 
ly wilful. However, no finding to this effect need be made since 
there is no license to be revoked. See Fava & Company, Inc., 43 
Agric. Dec. __._ (PACA Docket No. 2-6547, December 4, 1984) 
(Ruling on Certified Question); In re Bananas, Inc., 42 Agric. Dec. 
588, 594 (1983). 

A finding that respondent is unfit to be licensed under the PACA 
in that it has engaged in practices of a character prohibited by the 
PACA is required. Section 4(d) of the PACA (7 U.S.C. § 499d(d)) pro- 
vides, inter alia, that the Secretary may refuse to issue a license 
when, after hearing, the Secretary finds that the applicant “prior 
to the date of the filing of the application engaged in any practice 
of the character prohibited by this Act ... .” The repeated and 
flagrant failures of respondent to make full payment promptly con- 
stitute a practice expressly prohibited by section 2(4) of the PACA 
(7 U.S.C. § 499b(4)). In re Pappas Produce, 36 Agric. Dec. 684, 691 
(1977); In re Ludwig Casca, 34 Agric. Dec. 1917 (1975). As a direct 
consequence of respondent’s engaging in this prohibited practice 
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produce purchases in the total amount of $229,661.80 remain 
unpaid as of the date of hearing. 

It has been recognized by respondent that its status as a debtor 
in possession under Chapter 11 of the Bankruptcy Code does not 
affect the jurisdiction of the Secretary to enter the requested find- 
ing and deny issuance of a new license (Respondent’s Answer, para- 
graph 9; 11 U.S.C. § 525). Moreover, as Mr. James R. Frazier, head 
of the trade practice section of the PACA branch, Agricultural 
Marketing Service, explained in connection with the presentation 
of sanction testimony supporting the entry of finding of repeated 
and flagrant violations and denial of a license: 


It would make no difference to us whether the firm was in 
bankruptcy or not in bankruptcy. As a matter of fact for 
us not to take an action against a firm first because they 
filed bankruptcy, would be to discriminate against firms 
which don’t file bankruptcy . . . (Tr. 20-21) 


The Department has consistently enforced the PACA in an even- 
handed manner to insure that only financially responsible persons 
should be engaged in businesses subject to the Act even when, as 
herein, the respondent is a debtor seeking to reorganize in bank- 


ruptcy. In re Veg-Mix, Inc., PACA Docket No. 2-6612, 44 Agric. 
Dec. ___. (August 21, 1985). In re Melvin Beene Produce Co., 41 
Agric. Dec. 2422, 2433-40 (1982); In re Finer Foods Sales Co., 41 
Agric. Dec. 1154, 1176-82 (1982) aff'd, 708 F.2d 774, 782 (D.C. Cir. 
1983); Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.). cert denied, 389 
U.S. 835. 


A finding should be published as to the respondent’s violations as 
authorized by section 8a of the PACA (7 U.S.C. § 499h(a)) in order 
to serve as an effective deterrent to future similar violations by re- 
spondent or other potential violators. In re Pappas Produce, Inc., 36 
Agric. Dec. 684, 695 (1977). 


FINDINGS OF FACT 


1. Respondent is a California corporation whose sole officers, di- 
rectors and shareholders are Jose Fonseca, Carmen Fonseca and 
Javier Fonseca. 

2. Respondent’s mailing address is 1308 East 7th Street, Los An- 
geles, California 90021 (Respondent’s Answer, paragraph 1). 

3. Pursuant to the licensing provision of the PACA, license 
number 840644 was issued to respondent on January 31, 1984. This 
license terminated on January 31, 1985, pursuant to Section 4(a) of 
the PACA (7 U.S.C. 499d(a)), when respondent failed to pay the re- 
quired annual license fee (Ex. 1, 5; Tr. 10-13). 
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4. On November 8, 1984, respondent filed a petition seeking relief 
pursuant to Chapter 11 of the Bankruptcy Code (11 U.S.C. § 1101 et 
seq.), in the United States Bankruptcy Court for the Central Dis- 
trict of California, Case No. LA 84 422325 (Respondent’s Answer, 
paragraph 1, Ex. 8). 

5. On November 29, 1984, respondent applied for the issuance of 
a new license and enclosed a check in the amount of $108.00 (Ex. 3; 
Tr. 10). 

6. This application was returned on March 4, 1985, after efforts 
made by telephone to obtain the proper license fee, $180.00, had 
proved fruitless. Respondent was advised that the incorrect fee sub- 
mitted was being refunded and that it could reapply for a license 
(Ex. 4; Tr. 11-12). 

7. On March 15, 1985, a notice was served on respondent that its 
license under the PACA had terminated on January 31, 1985 (Ex. 
5: "Fr. 12). 

8. On March 21, 1985, a license application accompanied by the 
proper fee was received (Ex. 6; Tr. 13). 

9. On April 1, 1985, this application was returned for additional 
information relevant to the determination of the amount of surety 
bond that was posted because of the bankruptcy and for a comple- 
tion of the application form with respect to the bankruptcy (Ex. 7; 
Tr. 13-14). 

10. A resubmitted application to which a copy of the Chapter 11 
petition was attached was received on April 15, 1985 (Ex. 8; Tr. 14). 

11. The Notice to Show Cause why this April 15, 1985, license ap- 
plication should not be denied was filed with the Hearing Clerk on 
May 15, 1985, within the thirty day period required by section 4(d) 
of the PACA (7 U.S.C. § 499d). 

12. An oral hearing set for June 4, 1985, within the sixty days 
required by section 4(d) of the PACA (7 U.S.C. § 499d) was contin- 
ued to July 2, 1985, after respondent had waived its right to early 
hearing by motion filed May 30, 1985. 

13. An investigation was ordered performed to determine wheth- 
er the respondent was in violation of section 2 of the PACA (7 
U.S.C. § 499b) by reason of failures to make full payment promptly 
with respect to purchases of perishable agricultural commodities 
after it had been determined that the respondent’s bankruptcy 
schedules listed debts in excess of $400,000.00 owed to creditors 
that were known to be produce companies (Ex. 8; Tr. 16-19). 

14. Mr. Barry Flick, a marketing specialist employed by the com- 
plainant examined respondent’s unpaid invoices on May 2, 1985 
(Tr. 27-28). 
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15. Respondent’s Vice-President, Carmen Fonseca, provided Mr. 
Flick with five folders containing unpaid invoices received from the 
five produce sellers named in paragraph 6 of complaint (Tr. 28-29). 

16. Mr. Flick excluded all unpaid invoices that pertained to per- 
ishable agricultural commodities that could have been intrastate in 
origin, leaving invoices covering 120 lots of bananas, mangoes and 
pineapples—fruits subject to the PACA that are not grown com- 
mercially in California and, therefore, were of foreign origin (Tr. 
29-31). 

17. The 120 lots of perishable agricultural commodities scheduled 
in paragraph 6 of the complaint were received with invoices that 
appear in complainant’s Exhibit 9, marked as to lot, Transaction 1- 
Transaction 120A. Although payments totalling $229,661.80 were 
due on these purchases prior to respondent’s filing of it’s Chapter 
11 petition on November 8, 1984, they remained unpaid as of the 
date of the investigation, May 2, 1985 (Tr. 31-32). 


ORDER 


1. Respondent, Fonseca Foods Distributors, Inc., has committed 
flagrant and repeated violations of section 2 (4) of the PACA (7 
U.S.C. § 499b(4)). 

2. Respondent is unfit to be licensed under the PACA in that it 
has engaged in practices of the character prohibited by the PACA. 

3. Respondent’s application for a license is denied. 

4. The facts and circumstances of such violations shall be pub- 
lished. 

This Order shall take effect on the 11th day after the Decision 
becomes final. 

Pursuant to the Rules of Practice, this Decision will become final 
without further proceedings 35 days after service hereof unless ap- 
pealed to the Secretary by a party to the proceeding within 30 days 
after service as provided in section 1.145 of the Rules of Practice (7 
CFR § 1.145). 

Copies hereof shall be served upon the parties. 

[The Decision and Order became final on January 31, 1986.—Ed.] 
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In re: Max Kaurman, Inc. PACA Docket No. 2-6929. Decided No- 
vember 29, 1985. 


Stephen Luparello, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed 
on August 12, 1985, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period Febru- 
ary, 1984, through August, 1984, respondent purchased and accept- 
ed, in interstate and foreign commerce, from 13 sellers, 66 lots of 
fruit and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $403,790.52. 

A copy of the complaint was served upon respondent on August 
24, 1985, which complaint has not been answered. The time for 
filing an answer having run, and upon the motion of the complain- 
ant for the issuance of a default order, the following Decision and 
Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. Respondent, Max Kaufman, Inc., is a corporation whose ad- 
dress is 750 South Central Avenue, Los Angeles, California. 

2. Pursuant to the licensing provisions of the Act, license number 
681818 was issued to respondent on April 19, 1968. This license was 
renewed annually, but terminated April 19, 1985, when respondent 
failed to renew it. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period February, 1984, through August, 1984, respond- 
ent purchased and accepted in interstate and foreign commerce 
from 13 sellers, 66 lots of fruit and vegetables, all being perishable 
agricultural commodities, but failed to make full payment prompt- 
ly of the agreed purchase prices, in the total amount of $403,790.52. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 66 transactions set forth in Finding of Fact No. 3 above, con- 
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stitutes wilful, repeated and flagrant violations of section 2 of the 
Act (7 U.S.C. § 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed wilful, flagrant 
and repeated violations of section 2 of the Act (7 U.S.C. § 499b), and 
the facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this decision 
becomes final. 

Pursuant to the Rules of Practice governing proceedings under 
the Act, this decision will become final without further proceedings 
35 days after service hereof unless appealed to the Secretary by a 
party to the proceeding within 30 days after service as provided in 
sections 1.189 and 1.145 of the Rules of Practice (7 CFR §§ 1.139, 
1.145). 

Copies hereof shall be served upon parties. 

[The Decision and Order became final on February 4, 1986.—Ed.] 


In re: PERFECT Potato Packers, Inc. PACA Docket No. 2-6553. De- 
cided February 14, 1986. 


Revocation of license—False and misleading application for license. 


The Judicial Officer affirmed Administrative Law Judge Weber’s decision revoking 
respondent’s license because the application for the license was false and mislead- 
ing. Complainant need only prevail by a preponderance of the evidence. The ALJ, 
who saw and heard the witnesses testify, was in the best position to resolve conflicts 
in testimony. The Judicial Officer may, when necessary, take official notice of a li- 
cense on file in the Department. The corporate veil may be pierced when one person 
is the beneficial owner of 100% of the stock of the corporation. A license which has 
been allowed to expire can, nonetheless, be revoked or suspended. 


Edward Silverstein, for complainant. 
Stephen P. McCarron, for respondent. 
William J. Weber, Administrative Law Judge. 


Decisions by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et segq.),* 


* See generally Campbell, “The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1985 Supp.), 
and Becker and Whitten, “Perishable Agricultural Commodities Act,” in 10 Harl, 
Agricultural Law, ch. 72 (1980). 
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in which Administrative Law Judge William J. Weber (ALJ) filed 
an initial Decision and Order on Reconsideration on October 17, 
1985, revoking respondent’s license because the application for the 
license was false and misleading. 

On November 20, 1985, respondent appealed to the Judicial Offi- 
cer, to whom final administrative authority to decide the Depart- 
ment’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated 
(7 CFR § 2.35).** On December 16, 1985, the case was referred to 
the Judicial Officer for decision. 

Based upon a careful consideration of the entire record, the ini- 
tial Decision and Order on Reconsideration is adopted as the final 
Decision and Order in this case (with a few trivial changes), except 
that the effective date of the order is changed in view of the 
appeal. Additional conclusions by the Judicial Officer follow the 
ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
DECISION AND ORDER ON RECONSIDERATION * 


Phillip R. Weller (‘Weller’) operated a number of business enti- 
ties,! some in Canada. He held a Perishable Agricultural Commod- 
ities Act handler’s license for a number of years and was one of the 
larger dealers in potatoes. 

In January 1984, Weller allowed his Perishable Agricultural 
Commodities Act license to expire by his failure to renew it. 

Weller agreed to entry of an administrative disciplinary decision 
in August 1984, finding that between October 1981 and August 
1983, Weller had “failed to make full payment promptly (for pota- 


** The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 405c-405g), and Reorganization Plan No. 2 of 1958, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S ©. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 

* Respondent filed a motion to reconsider the decision and order. It mainly fo- 
cuses on two points: first, what respondent characterizes as “the basis of the deci- 
sion” —finding of fact #35, page 15—and secondly, a partially exculpatory comment 
on the lack of criminal intent to cheat and defraud those whom Weller owed money 
(decision and order, page 26). 

Respondent isolates these two points from the clear context in which they are 
imbedded, and misconstrues them. 

The basic decision remains the same except for supplemental material added in 
footnotes * (page 1),25 (page 15), and » (page 26). 

1 These included trucking, potato dealing, solar “research” and heating. 
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toes he purchased) .. . in the total amount of 
$823,611.38 * * * [in] repeated and flagrant [violation] . . . of the 
Perishable Agricultural Commodities Act.’”’ Complainant’s Exhibit 
19, pages 2 and 3. 

Weller’s businesses and financial status faced serious cash flow 
problems and threats of litigation by May 1983. Three reparation 
complaints were pending against him under the Perishable Agri- 
cultural Commodities reparation procedures for failure to promptly 
pay. 

Weller, in May 1983, seized upon the idea of forming a new cor- 
poration—Perfect Potato Packers, Inc.—using some of his loyal and 
dedicated employees as the incorporators, directors, officers and 
stockholders through which he could continue potato operations 
and insulate some funds from growing financial delinquencies. 

An application for a Perishable Agricultural Commodities license 
was filed by Perfect Potato Packers, Inc., in May 1983, listing em- 
ployees of various Weller controlled entities as the directors, offi- 
cers and stockholders of Perfect Potato Packers, Inc. (“PPP”) No 
mention was made of Weller in any capacity with the corporation. 
Nothing indicated Weller’s relationship to the applicant corpora- 
tion, its reported directors, officers or shareholders. 

That application of PPP, on its face, appeared to be proper. 
There was no apparent reason to raise suspicions or doubts. It was 
approved and a license was issued. 

Complainant now seeks to revoke that license on the grounds 
that it was fraudulently obtained through false and misleading 
statements in willful violation of sections 3 and 8(c) of the PACA (7 
USC §§ 499c and 499h(c)) and section 46.4 of the Regulations (7 CFR 
§ 46.4). 

Respondent denied any violation of the Act or Regulations. 

Trial of the issues took place November 14, 15, 1984 in Hartford, 
Connecticut. The last brief was filed April 5 1985. Much of this de- 
cision is taken from complainant’s detailed, annotated record-sup- 
ported brief. Generally, the testimony of witnesses Myrna Sterin, 
Philip Tatoian, Marc Benoit, and Salvatore Julian was persuasive, 
sincere and worthy of controlling probative value concerning dis- 
puted operative facts here. 

Complainant clearly has presented reliable, probative, persua- 
sive, credible evidence in support of the Complaint allegations. 

While only a preponderance of the evidence is necessary to sup- 
port the Complaint allegations, in many instances here, the evi- 
dence is clear and convincing that the operations of the central 
figure here, Phillip R. Weller (‘Weller’), were dominated by him 
with little regard for legal distinctions between his various enter- 
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prises and activities. Many of his businesses were administratively 
supported by a central corps of clerical personnel who were a semi- 
nal pool to be utilized for the various businesses as needed. This 
basic concept is key to evaluating the evidence here. 

Respondent also argues, inter alia, that Complainant never es- 
tablished that respondent PPP held a PACA license. The evidence 
here establishes a prima facie case that respondent PPP did hold a 
PACA license at all material times here. Respondent, in fact, does 
not actually deny it was licensed, as alleged in the Complaint (it 
neither admits nor denies that allegation based on its claimed lack 
of knowledge). 

Several witnesses testified concerning the license and much of 
their testimony was premised on the existence of a license. If re- 
spondent had not been licensed at the time of the incidents de- 
scribed in the testimony, then much of the evidence from both com- 
plainant and respondent would be utterly without basis or founda- 
tion. All of respondent’s behavior, statements and position during 
the investigation is premised on the respondent holding a current, 
active PACA license. 

There can be no question whatsoever on this record that respond- 
ent corporation held the PACA license that it applied for during 
the events covered by this record. 


* * * * * * * 


1. Respondent is a Connecticut corporation whose mailing ad- 
dress is P. O. Box 408, East Windsor, Connecticut 06088, and whose 
business address is North Road, East Windsor, Connecticut 06088.! 

2. On May 19 1983, respondent submitted a completed applica- 
tion for license under the PACA in which Marc G. Benoit (herein- 
after “Benoit”’) was reported as its president, director and 100% 
stockholder. The application also listed Francis Sedar (hereinafter 
“Sedar’) as the respondent’s vice president and secretary, and 
Charles Frascona (hereinafter “Frascona’’) as its treasurer. This ap- 
plication was signed by Benoit, Sedar, and Frascona, each of whom 
certified that the information contained therein was true.” 

3. Based on the information provided in respondent’s application 
for license under the PACA and pursuant to the licensing provi- 
sions of the PACA, license no. 831032 was routinely issued to re- 


1 Complaint {] 1 and 2; Answer || 2. 
2 Complaint {| 3; Answer { 3; Hearing Transcript pages 11-12; Complainant’s Ex- 
hibit No. 1. 
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spondent on May 26 1983 and was next subject to renewal on or 
before May 26 1984. 

4. Although respondent’s PACA license application reflected that 
Benoit was its president and a director, that Sedar was its vice 
president and secretary, and that Frascona was its treasurer, no or- 
ganizational meetings were ever held, and no directors or officers 
were ever elected.* 

5. From at least January 29 1973 through January 29 1984, one 
Phillip R. Weller, who sometimes traded as Richard Weller, was a 
potato dealer licensed under the PACA. During May 1983, Weller 
told Benoit, who was one of his employees, that he wished to start 
a new company because of problems which his (Weller’s) then exist- 
ing business entities were having. This new entity, first called 
“Windsor Potato Company, Inc.,” eventually became the respond- 
ent corporation, Perfect Potato Packers, Inc.® 

6. The paperwork creating the respondent corporation was pre- 
pared by Philip E. Tatoian, Jr., Esq., an attorney who, at least 
during the period January 1 1983 through December 31 1983, rep- 
resented Weller. Mr. Tatoian performed the legal services at 
Weller’s request. As noted above, Weller was in the business of 
buying and selling potatoes. During 1982 and 1983, Weller found 
himself suffering from a cash shortage, and was being pressed by 
his creditors for payment. In order to prevent his creditors’ actions 
from impeding his business operations, Weller formed respondent, 
and caused respondent to secure a PACA license, to allow him to 
continue to conduct his potato business. Respondent merely was an 
extension of Weller’s previous business activities, and he was in 
sole control of its operations. Neither Benoit nor Sedar gave Mr. 
Tatoian directions with regard to forming the new corporation, and 
had no say in its formation.® 

7. Benoit was never asked by Weller or anyone else to have a fi- 
nancial interest in the new company, and never contributed capital 
towards it. Moreover, although respondent’s license application re- 
flected that Benoit owned 100% of the corporation’s stock, no stock 
was ever issued to him, nor to anyone else. However, Weller owned 


3 Complaint { 4; Hearing Transcript pages 9-18, 21-22, 352-55; Complainant’s Ex- 
hibits Nos. 1 and 2. 

4 Complaint {] 3, 4, and 10; Hearing Transcript pages 11-12, 117-120. Complain- 
ant’s Exhibit No. 1. 

5 Hearing Transcript pages 27, 40-41, 51-52, 137-138, 140; Complainant’s Exhibits 
Nos. 1, 4, 13, and 19. 

6 Complaint { 8; Hearing Transcript pages 12-13, 27, 40-41, 51-52, and 110-117, 
213, 218, and 335-339; Complainant’s Exhibits Nos. 2, 4, 8, 13, 16 and 17. 
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a beneficial interest in 100% of the corporate stock, and at all 
times controlled the entities’ business affairs.7 

8. During at least the period January 1971 through August 1983, 
Benoit was employed by Weller directly or indirectly through a 
company owned by Weller. He was employed as a truckdriver, a 
potato salesman, and also helped operate Weller’s trucking busi- 
ness.® 

9. Benoit was chosen to be “president” of respondent by Weller 
and Frascona.® 

10. During the period 1979 to the date of the hearing, Frascona 
was continually employed by Weller, or by a company which 
Weller controlled. Frascona also assisted Weller in operating com- 
panies in which he (Frascona) was not employed. In all instances 
he served Weller’s interests. }° 

11. Although Frascona was its treasurer, he received no remu- 
neration, in any form, from Perfect Potato Packers. During the 
time he worked on matters on behalf of PPP, he was on Weller’s 
payroll.!! 

12. Frascona owned no stock in Perfect Potato Packers.}? 

13. Frascona invested no capital into Perfect Potato Packers.!* 

14. During the period 1964 through the present, Sedar was em- 
ployed by one of the Weller companies. At various times he worked 
for Dick Weller, Inc., Nurserymen’s and Farmer’s Shipping Asso- 
ciation, and/or Action Brokerage. ‘+ 

15. Although he was listed on the application for its PACA li- 
cense as the vice president and secretary of Perfect Potato Packers, 
Sedar was not aware that he held such offices; he was never paid 
by or performed any significant services for PPP.1® 

16. Perfect Potato Packers used space in a building owned by 
Weller as its place of business. No lease agreement was ever 
signed, nor was any payment ever made for this use.!® 


7 Complaint { 9; Answer {| 9; Hearing Transcript pages 9-18, 27, 40-41, 51-52, and 
119-120, 130, 1388-140 and 337-339; Complainant’s Exhibits Nos. 1, 2, 4, 13 and 17. 

8 Hearing Transcript page 134-135, 150-152; Complainant’s Exhibits Nos. 2 and 4. 

® Hearing Transcript pages 27, 40-41, 51-52, and 149-150; Complainant’s Exhibits 
Nos. 4 and 13. 

10 Hearing Transcript pages 184-185, 205-207. 

11 Hearing Transcript pages 196, and 204-207; Complainant’s Exhibit No. 1. 

12 Hearing Transcript page 195. 

13 Hearing Transcript page 195. 

14 Hearing Transcript pages 328-331. For a partial listing of the entities through 
which Weller operated see Finding of Fact No. 26, below. 

15 Hearing Transcript pages 11-12, and 332; Complainant’s Exhibit No. 1. 

16 Hearing Transcript pages 146, 193. 
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17. In order to repack potatoes, Perfect Potato Packers used 
equipment owned by Weller, but no lease agreement was signed 
nor was any payment made to Weller for the use of this equip- 
ment. Moreover, the persons who operated the machinery were 
Weller employees.‘ 

18. Perfect Potato Packers had no telephone of its own, but used 
Weller’s telephones. No payment was made for this use.!® 

19. Weller’s office was located in the same room as respondent’s 
in Weller’s building.'® 

20. Weller maintained one clerical staff, operating under the 
name Nurserymen’s and Farmer’s Shipping Association, in order to 
provide the clerical requirements for his various entities (including 
Perfect Potato Packers) through which he operated, such as pay- 
roll, insurance, etc. Thus, respondent’s “employees” were paid for 
their work by Nurserymen’s and Farmer’s Shipping Association.?° 

21. Perfect Potato Packers did not have its own payroll.?! 

22. At Weller’s direction, Perfect Potato Packers paid Weller for 
the potatoes by bank cashier’s check payable to Weller.22 

23. Payment by cashier’s check was done to allow Weller to “se- 
lectively” pay obligations and favor his solar heating businesses.?* 

24. Weller had opened two solar heating companies; Northeast 
Solar Resources (also operated out of Weller’s office facilities on 
Shoham Road, East Windsor, Connecticut) and New York Solar Re- 
sources.?4 

25. Creditors of Weller were sometimes paid directly by Perfect 
Potato Packers through the use of its corporate checks.?5 

26. The Weller potato operation included at least the following 
companies in addition to Perfect Potato Packers: Weller Interna- 
tional (sole stockholder was Weller’s wife, Patricia); Weller Pota- 
toes, 1982, Inc. (stockholders were Benoit and Sedar); Nurserymen’s 
and Farmer’s Shipping Association (a nonstock corporation whose 
directors were Weller, R. S. Vanderbourn, and Russell Kellum); 
Weller Farms, Inc. (Weller is sole stockholder); Dick Weller, Inc. 


17 Hearing Transcript pages 146, 165-166, 190-191, 194-195, and 298-299. 

18 Hearing Transcript pages 146-147, 221-222, and 299. 

19 Hearing Transcript pages 148-149. 

20 Hearing Transcript pages 167-169, 197, 203-204, 222-223, and 295-296. Also see 
Finding of Fact No. 26, below. 

21 Hearing Transcript page 189. 

22 Hearing Transcript pages 36-51, 207-210; Complainant’s Exhibits Nos. 7, 10, 11 
and 12. 

23 Hearing Transcript pages 209-210. 

24 Hearing Transcript pages 272-274, 295 and 337-339; Complainant’s Exhibit No. 
17. 

25 Hearing Transcript pages 264-272, 299-300, and 311. 
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(Weller is sole stockholder); Brokerage Services, Inc. (Weller is sole 
stockholder); Weller Potatoes (Canada) Ltd. (Weller is sole stock- 
holder); Idaho Company (Weller is sole stockholder); Weller Import- 
Export Ltd. (stockholders are Thomas Hand and Francis DiPietro); 
Dick Weller (Ontario) Ltd. (David Black is sole stockholder).?® 

27. All but the Canadian companies were physically located in 
the facility owned by Weller at Shoham Road in East Windsor, 
Connecticut.?7 

28. As cash flow or other circumstances required, money was 
shuffled back and forth among the several businesses, credits to 
one company assigned to another, or debts of one company directly 
paid by another.?® 

29. Perfect Potato Packers paid Weller for the potatoes it pur- 
chased from him.?9 

30. Weller gave a creditor of Perfect Potato Packers (Jerome Dis- 
tributors) a personal note to cover the corporation’s indebtedness of 
$76,347.75.3° 

31. Northeast Solar Resources paid a debt on behalf of Perfect 
Potato Packers in the amount of $5,300.00. When the amount was 
repaid to Northeast Solar Resources, it was repaid in the amount 
of $10,000.00. Respondent’s books reflect that $5,300.00 was credited 
to the debt owed Northeast Solar Resources, and $4,700.00 was 
credited to its Weller account.*! 

32. Weller was issued a PACA license on January 29 1973. This 
license terminated on January 29 1984, when Weller failed to 
renew it in accordance with the requirements of section 4(a) of the 
PACA (7 USC 499d(a)). By a Consent Decision filed August 28 1984, 
(In re Phillip R. Weller d/b/a Richard Weller, PACA #2-6604) a 
finding was made that Weller committed willful, flagrant and re- 
peated violations of the PACA by failing, during the period October 
1981 through August 1983, to make full payment promptly to 15 
sellers of the agreed purchase prices, or balances thereof, in the 
total amount of $823,611.38 for 387 lots of potatoes purchased, re- 
ceived, and accepted in interstate and foreign commerce.®? 

33. On May 19 1983, three reparation complaints under the 
PACA, including one for $275,000, were pending against Weller.** 


26 Hearing Transcript pages 180, 199-203, 293-295, and 333-339. 

27 Hearing Transcript pages 296-297. 

28 Hearing Transcript pages 300, 315-319. 

29 Hearing Transcript pages 322 and 337-339; Complainant’s Exhibit No. 17. 

30 Hearing Transcript pages 312-313. 

31 Hearing Transcript pages 314-317. 

32 Hearing Transcript pages 353-354; Complainant’s Exhibit No. 19. 

33 Complaint § 11; Hearing Transcript pages 351-352; Complainant’s Exhibit No. 
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34. Respondent corporation’s PACA license would not have been 
issued had complainant known or suspected Weller’s control of re- 
spondent’s business affairs, funds and personnel.*4 

35. The statements by Benoit, Sedar, and Frascona on respond- 
ent’s PACA license application concerning their ownership and 
control of respondent corporation were false and misleading in the 
sense that they concealed Weller’s dominating control of all aspects 
of the various businesses, including PPP, Inc.#5 

36. The acts of Benoit, Sedar, and Frascona in making false and 
misleading statements on respondent’s application for a PACA li- 
cense, and Weller’s act of soliciting such false and misleading state- 
ments, are willful violations of sections 3 and &(c) of the PACA (7 
USC §§ 499c and 499h(c)) and section 46.4 of the Regulations (7 CFR 
§ 46.4) 


34 Complaint { 12; Hearing Transcript pages 352-356; Complainant’s Exhibit No. 
19. 

35 Complaint { 13; Hearing Transcript pages 9-18, 27, 40-41, 51-52, 133-150, 165- 
169, and 176-177; Complainant’s Exhibits Nos. 2, 4, 8, 138, 16, and 17. 

Respondent, in its motion for reconsideration, inaccurately characterizes this 
comment as the “basis for the decision against respondent . . .” Page 1, respond- 
ent’s motion for reconsideration [of the decision and order] filed September 16 1985. 


The record establishes that the individuals were all aware of the serious financial 
problems besetting Weller and his various businesses. These financial difficulties 
gravely threatened Weller’s license as a Perishable Agricultural Commodity han- 
dler so Weller allowed his license to lapse, and agreed to entry of a consent decision 
concerning failure to promptly pay over $800,000 for potatoes he purchased. 


Respondent corporation was formed for the precise, clear and primary purpose as 
a “front” to hold a PACA license and continue Weller’s extensive potato business. 


This conspiracy-like arrangement to conceal Weller’s control and participation is 
clearly in violation of the spirit of the law and regulations. 


In essence, respondent corporation was formed for the purpose of evading federal 
regulatory control over licensees and those “responsibly connected” with licensees. 


The creation of a new business entity with a different legal form or structure, 
while the people play musical chairs, is prohibited. Diane Mattes d/b/a Diane 
Mattes Livestock, et al, v. USDA, 721 F2d 1125, 1131 (CA 7 1983). See also § 3.28 in 1 
Davidson, Agricultural Law, Ch. 3 (1981 and August 1984 Supp.) In re George Town- 
send, et al, 35 Agric. Dec. 1604, 1605, 1607, 1609, 1610-1615, 1617 (1976). 


Here, respondent corporation Perfect Potato Packers was formed by Weller from 
bits and pieces of his other business operations to enable him to continue dealing in 
potatoes even though his PACA license had expired and several reparations pro- 
ceedings pending against him could remain unsatisfied. (Unsatisfied final repara- 
tions decisions automatically suspend a PACA license.) Weller attempted to avoid 
these problems by forming the respondent corporation. 
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This action, brought pursuant to section 8(c) of the PACA (7 USC 
§ 499h(c)), seeks revocation of respondent’s PACA license because 
the license was obtained through the use of false and misleading 
statements in its application. The PACA was enacted to regulate 
and control the handling of fresh fruits and vegetables. 71 Cong. 
Rec. S-2163 (May 29 1929). Its passage was occasioned by the severe 
losses that shippers and growers were suffering due to unfair prac- 
tices on the part of commission merchants, dealers, and brokers. 
H.R. Rep. 1041, 71 Cong., 2d Sess. (1930). Its primary purpose was 
to provide a practical remedy to small farmers and growers who 
were vulnerable to the sharp practices of financially irresponsible 
and unscrupulous brokers in perishable agricultural commodites. 
Chidsey v. Guerin, 443 F2d 584 (6th Cir. 1971); O’Day v. George Ara- 
kelian Farms, Inc., 5386 F2d 856 (9th Cir. 1976). “Accordingly, cer- 
tain conduct by commission merchants, dealers, or brokers [was] 
declared to be unlawful. 7 USC § 499b.” Jd. at 858. Enforcement is 
effectuated through a system of licensing with penalties for viola- 
tions. H.R. 1041, 71st Cong., 2d Sess. (1930) 3. See, also George 
Steinberg & Son, Inc. v. Butz, 491 F2d 988 (2nd Cir.), cert. denied, 
419 US 830 (1974). 

As noted above, the instant case is brought pursuant to section 
8(c) of the PACA, 7 USC 499h(c). Since there have been few cases 
brought pursuant to that section of the Act, it is one which is virtu- 
ally unique in the annals of the Department. Section 8(c) of the Act 
prohibits an applicant from obtaining a PACA license through the 
use of a false or misleading statement in the application therefor, 
or through a misrepresentation, concealment, or withholding of 
facts respecting any violation of the PACA by any officer, agent, or 
employee of the applicant. Licenses obtained in violation of this 
section may be revoked. At first passage, the PACA did not include 
such a prohibition. The purpose of amending the PACA to include 
it was to close a loophole in the original legislation which might 
have allowed a violator of the Act to obtain a license through some 
kind of subterfuge. H. Rep. No. 489, 73d Cong., 2d Sess. (1934). 

A review of the reported decisions in cases brought pursuant to 
the PACA discloses that only two decisions on the merits have 
been entered in cases brought pursuant to section &(c).°° In the 
first case, United Fruit Distributors, Inc., 24 Agric. Dec. 1234 (1965), 
the applicant falsely named a person who was not the corporation’s 
president, treasurer and holder of 50% of its stock. In view of the 


36 See, also Latin-American Frt. and Shipping Corp., 14 Agric. Dec. 763 (1955), a 
case brought pursuant to § 8(c) in which the respondent failed to file an answer, and 
a default judgment was entered. 
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false and misleading statements on the application, and in view of 
the testimony that, had the Department been informed of the iden- 
tity of the person who truly was the corporation’s president, treas- 
urer and 50% stockholder that a bond pursuant to section 4(e) of 
the PACA (7 USC 499d(e)), would have been required of the appli- 
cant before the corporation’s license would have been issued, the 
corporation’s license was revoked. In the second case, Clara De- 
Vault, 25 Agric. Dec. 1389 (1966), the respondent, an individual, 
used a new name in applying for a PACA license without disclosing 
that she had been formerly licensed under a different name. In 
view of the fact that the new license which was issued to her would 
not have been issued without the posting of a surety bond had she 
disclosed in answer to the questions on the application that she 
had been previously licensed under another name, her new license 
was revoked. 

It is alleged by the complainant that in applying for its license 
under the PACA, Perfect Potato Packers failed to disclose Weller’s 
dominating control of and interest in all aspects of respondent’s af- 
fairs. Had Weller’s control and direction of respondent’s affairs 
been revealed to the Department at the time that the corporation 
applied for its license, the license would not have been issued. 
Thus, under the two cases discussed above, Perfect Potato Packers’ 
license should be revoked. The issues raised are discussed below. 


A. Perfect Potato Packers, Inc., was merely an alter ego of Weller. 


The evidence is clear that Weller was a potato dealer who had 
been licensed under the Act for a number of years. It is also clear 
that Weller’s potato business was conducted through a bevy of cor- 
porate entities, and that, in the 1982-1983 time period, his busi- 
nesses were having financial difficulties. In order to enable him to 
continue to function in the industry, Weller established Perfect 
Potato Packers as an alter ego through which he could sell pota- 
toes to other dealers in the industry and conceal the proceeds from 
his creditors.*7 In addition, the establishment of PPP also enabled 
Weller to avoid problems with transportation companies arising 
out of his potato operation.*® 

The evidence clearly establishes that, in applying for its PACA 
license, Perfect Potato Packers did not indicate that Weller had 
any involvement in the corporation. Rather, three other individ-. 


37 The Department’s investigator testified that Weller’s bookkeeper, Mr. Stanley 
Karasinski, told her that respondent purchased “all [the] potatoes from Mr. Weller 
because Mr. Weller didn’t want his receivables attached.” Hearing Transcript page 
41. 


38 Hearing Transcript pages 174-177. 
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uals (Benoit, Frascona and Sedar) were listed as responsibly con- 
nected with it. These three individuals were employees of Weller. 
They were operating pursuant to his direction and control at all 
times. Further, the record clearly establishes that Perfect Potato 
Packers was incorporated as a result of contacts which Weller or 
Mr. Salvatore Julian (a Weller employee) had with Philip E. Ta- 
toian, Jr., Esq., who was the attorney who prepared the paperwork 
by which the corporation was formed. 

At no time was the corporate respondent ever operated independ- 
ently of Weller’s potato business. It operated from his building; 
indeed it shared his offices; none of its employees or agents were 
ever independent of Weller; it used his telephones; and another of 
Weller’s business entities controlled all of the clerical work (includ- 
ing its payroll) involved in the operation of Perfect Potato Packers. 
All of the documentary evidence submitted into the record in this 
case supports the above assertions. None of the evidence submitted 
on behalf of the respondent supports the assertions of Weller and 
Frascona that Weller was not involved in the operation of Perfect 
Potato Packers. 

The only conclusion which can be reached on the basis of the 
record adduced in this proceeding is that Perfect Potato Packers 
was merely an extension of Weller’s potato enterprise. In fact, it 
was the alter ego through which he hoped to be able to continue to 
operate while he personally was under attack by his suppliers. 


B. The respondent’s PACA license contained a false and misleading 
statement in that Benoit and not Weller was reported as the 
owner of 100% of the corporation’s stock. 


The gravamen of the PACA violation with which respondent is 
charged is that it obtained its PACA license through the use of 
false and misleading statements on its application. 

The application listed Marc G. Benoit as president, director and 
100% stockholder.*® 

In fact, no stock had been issued to anyone. Throughout this 
time, the corporate records were wrapped in the printer’s sealed 
cellophane package and kept at Attorney Tatoian’s office. No one 
has requested or instructed Attorney Tatoian to issue any of the 
stock. 

The evidence here establishes that beneficial ownership of PPP’s 
stock rested in Weller. Weller recognized this when he made his 
petition to the United States Bankruptcy Court for the District of 
Connecticut, certifying under penalty of perjury that he did busi- 


39 Complainant’s Exhibit 1. 
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ness as Richard Weller, Richard Weller Potatoes and Perfect 
Potato Packers.*° 

In testimony here, Weller denied owning Respondent’s stock. 
However, in the bankruptcy proceeding, Weller certified under 
penalty of perjury that he was owner of 100% of the outstanding 
stock of Perfect Potato Packers, Inc., a corporation which he told 
the court “was originally activated to handle Richard Weller 
Potato.” +! 

In addition, in a sworn statement given to Complainant’s investi- 
gator, Weller said that— 


Perfect Potato Packers, Inc. was in reality only an exten- 
sion of the Richard Weller operation and was under my 
sole control, functioning at my direction and upon my in- 
structions. 


Although in applying for a license under the Perishable 
Agricultural Commodities Act, it was shown that Marc 
Benoit held 100% of the stock, in reality no stock was 
issued to any individual, no organizational meeting was 
held and no officers or directors were ever elected.*2 (em- 
phasis added) 


The record establishes beyond doubt that Benoit was not a stock- 
holder of Respondent and that Weller held the primary beneficial 
interest in respondent’s stock, activities, and existence. 

Respondent’s application for a PACA license was false in listing 
Benoit as 100% stockholder. 

Further, respondent’s application for a PACA license was mis- 
leading in that it failed to disclose in any way the dominating and 
controlling interest of Weller. Weller, without question, was the 
primary beneficiary of Respondent’s existence and affairs, and 
dominated its every move. 

At the time respondent submitted its application for a PACA li- 
cense, there were three open reparation complaints pending 
against Weller.** Just one of these would have been fatal— 
Weller’s alleged failure to pay for $275,000.00 worth of potatoes. 

The evidence establishes that had Complainant’s licensing au- 
thorities been aware of Weller’s relationship to Perfect Potato 
Packers, Inc., an investigation would have been conducted into this 


40 Complainant’s Exhibits 16 and 17. 

41 Bankruptcy schedule B-2. Question F [sic; should be Question t], page 7, lines 
18-21, Complainant’s Exhibit 17. 

42 Complainant’s Exhibit 13, page 1. 

43 Hearing Transcript pages 353-354. 
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application. Had Weller’s dominating control and interest in the 
respondent corporation been known, the license application would 
have been carefully examined and checked. 

The evidence establishes that had the full circumstances been 
known to complainant’s licensing authorities, no license would 
have been issued to Respondent corporation. 

Respondent’s application for a license contained false and mis- 
leading statements which concealed Weller’s domination and con- 
trol of respondent’s affairs. No license clearly would have been 
issued to respondent had complainant known the facts. 

In deference to separate and independent proceedings to deter- 
mine who are persons “responsibly connected ** with a PACA li- 
censee, this decision is narrowly based on the false and misleading 
statements made in the license application. 

There appears to be no need here to now decide whether the cor- 
porate entity ought to be disregarded or whether it ever properly 
began to do business. 

Further, for the same reasons, it is not intended to be decisive of 
any issue concerning the validity or occupancy of any reputed di- 
rectors, officers or stockholders status or relationship to the re- 
spondent corporation. 

It is sufficient here to determine that the application, as filed, 
falsely listed Marc Benoit as 100% stockholder and was misleading 
in the sense that it concealed the role of Weller in the corporate 
affairs. 

Further, nothing in this decision should suggest that anyone 
here was a man of evil heart deliberately setting out to cheat and 
defraud.” Serious business difficulties existed for Weller which 
threatened the continued viability of the businesses. 


44 § 4(b) of the Act (7 USC 499d(b)); 7 CFR 47.47. 

> Respondent, on motion to reconsider, notes this lack of intent ‘“‘to cheat and de- 
fraud.” This was perhaps a too generous effort to prevent people from jumping to 
conclusions that a criminal-style conspiracy was established by this evidence. Per- 
haps it was, but this decision should not imply that possibility to a casual reader. 

The effort to exonerate the individuals from this type of implication should not 
be read out of context wherein the behavior here is described as “a desperate effort” 
intended to have the effect of making it more difficult, if not impossible, for people 
to collect money owed by Weller or his various businesses. 

Respondent contends that in the absence of an “intent to defraud” no finding of 
“false and misleading statements” is possible. (emphasis added) 


The statute permits any license obtained through “a false or misleading state- 
ment in the application . . . ” to be revoked. § &(c) of the Act, 7 USC 499h(c), em- 
phasis added. 

It is respectfully submitted that the evidence here more than establishes the ap- 
plication as literally “false” and “misleading” to the complainant agency. 
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As a desperate effort to buy time and more operating room, the 
actions here were taken on a step-by-step basis. Filing the false ap- 
plication for a PACA license was one of those steps. It seems clear 
that each action and each individual participated in this matter 
with the idea that personal and business successes would follow, 
leading ultimately to full payment of all obligations. However, li- 
censees under the Perishable Agricultural Commodities Act are not 
allowed to engage in such practices. 


* * * * * * * 


Respondent violated sections 3 and 8c) of the PACA (7 USC 
§§ 499c and 499h(c)) and § 46.4 of the regulations (7 CFR § 46.4). 

The only appropriate sanction under the binding precedents is 
revocation of the license. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that the ALJ’s key findings are 
not adequately supported by the record, but the record abundantly 
supports the ALJ’s findings and conclusions. In fact, the proof here 
far surpasses the preponderance of the evidence, which is all that 
is required.*5 

In addition, the ALJ, who saw and heard the witnesses testify, 
was in the best position to resolve the conflicts in testimony, and 
the conflicts between the testimony of certain witnesses, including 
Weller, and their prior contrary statements made under oath or 
penalty of perjury.*® For example, in Fairbank v. Hardin, 429 F.2d 
264, 268 (9th Cir.), cert. denied, 400 U.S. 943 (1970), the court, in af- 
firming a decision by USDA’s Judicial Officer, stated: 


When the trier of the facts, as here, expresses a doubt 
on the validity of oral testimony, the reviewing authority 
should not substitute its own judgment for that of the Ex- 
aminer unless his findings are hopelessly incredible or 
flatly contradict either a “law of nature” or undisputed 
documentary evidence. National Labor Relations Board v. 


45 See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman 
v. SEC, 450 U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 
(1981), aff'd, 713 F.2d 179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 
Agric. Dec. 1336, 1346 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 
614 F.2d 770 (3d Cir. 1980). 

46 Fairbank v. Hardin, 429 F.2d 264, 268 (9th Cir.), cert. denied, 400 U.S. 943 
(1970); Great Western Food Distributors v. Brannan, 201 F.2d 476, 479-80 (7th Cir.), 
cert. denied, 345 U.S. 997 (1953); In re National Beef Packing Co., 36 Agric. Dec. 
1722, 1736 (1977), aff'd, 605 F.2d 1167 (10th Cir. 1979). 
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Dinion Coil Co., 201 F.2d 484, 490 (2d Cir. 1952); see also 
United States v. Oregon Medical Society, 343 U.S. 326, 339, 
72 S.Ct. 690, 96 L.Ed. 978 (1952). 


Respondent urges that there is no proof that a license was issued 
to respondent, or that the license number was 831032, as found by 
the ALJ. However, there is adequate evidence in the record to sup- 
port the ALJ’s finding of fact as to the issuance of the license, par- 
ticularly in the absence of any evidence to the contrary (see the ci- 
tations in note 3, supra). For example, respondent’s APPLICATION 
FOR LICENSE filed May 16, 1983, has a block on the upper right- 
hand corner of the first page stating “FOR USDA USE ONLY,” in 
which the figure 831032 is stamped, along with “05/26/84.” I infer 
that the stamped number “831032” is the number of the license 
issued to respondent, and that the date of May 26, 1984, is the an- 
niversary date on which the license was subject to renewal.*7 

The ALJ properly held that there was no need to determine 
whether the corporate entity should be disregarded (Initial Deci- 
sion at 25). But if such a determination were necessary, the issue 
would not be decided under Connecticut law, as contended by re- 
spondent (Appeal Petition at 12), but, rather, under Federal law. 
Under Federal law, the fact that Weller was the beneficial owner 
of 100% of the stock of respondent would be enough to invoke the 
doctrine of piercing the corporate veil.*® 

Respondent argues that there was no intent to defraud, but 
intent to defraud is not at issue here. Respondent’s license may be 


47 Complainant has belatedly attached a copy of PACA license no. 831032 issued 
to Perfect Potato Packers Inc., with an anniversary date of May 26, 1984, to its re- 
sponse to respondent’s appeal filed December 16, 1985. If it were not for the fact 
that the record contains sufficient evidence to support the ALJ’s finding as to the 
issuance of the license, I would have complainant file a copy of the license certified 
by the custodian thereof with the Hearing Clerk, and I would take official notice of 
the license, pursuant to the Department’s rules of practice (7 CFR § 1.145(i)). (The 
Judicial Officer has, in a number of prior cases, taken official notice of records on 
file in the Department (see, e.g., In re Saylor, 44 Agric. Dec. ___ (slip op. at 523) 
(Sept. 20, 1985). 

48 Corn Products Ref. Co. v. Benson, 232 F.2d 554, 565 (2d Cir. 1956). Accord Sebas- 
topol Meat Co. v. Secretary of Agriculture, 440 F.2d 983, 983-86 (9th Cir. 1971); 
Bruhn’s Freezer Meats v. USDA, 438 F.2d 1332, 1342-43 (8th Cir. 1971); Fairbank v. 
Hardin, 429 F.2d 264, 266, 269 (9th Cir.), cert. denied, 400 U.S. 943 (1970); Capitol 
Packing Co. v. United States, 350 F.2d 67, 77-78 (10th Cir. 1965); In re Jackson Union 
Stockyards, Inc., 37 Agric. Dec. 1533, 1540-42 (1978), aff'd mem., 597 F.2d 770 (5th 
Cir. 1979); In re Mid-States Livestock, Inc., 37 Agric. Dec. 547, 566-68 (1977), aff'd 
sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Livestock Market- 
ers, Inc., 35 Agric. Dec. 1552, 1559-61 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 
1977), cert. denied, 435 U.S. 968 (1978); In re Bowman, 23 Agric. Dec. 1074, 1089-90 
(1964), aff'd, 363 F.2d 81, 84, 86 (5th Cir. 1966). 
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revoked if “the license was obtained through a false or misleading 
statement in the application therefor” (7 U.S.C. § 499h(c)). As 
shown by the ALJ, the license application was false and mislead- 
ing. In addition, if it were necessary to show intent to defraud, that 
was shown here. The record here warrants the inference that re- 
spondent corporation was created to defraud creditors (in the short 
run) ¢® and to defraud the Secretary by concealing Weller’s owner- 
ship on the application for a license (because of his payment diffi- 
culties that would have prevented him from obtaining a new li- 
cense in his own name). 

Respondent argues that its license expired and, therefore, it 
cannot now be revoked. But the congressional authorization to 
revoke a license obtained through a false or misleading statement 
in the application therefor is not limited to revoking a license in 
effect when the final order is issued (see 7 U.S.C. § 499h(c)).5° The 
license was subject to renewal on May 26, 1984 (CX 1, p. 1), and, 
therefore, it was in effect when the complaint was filed on May 16, 
1984. But irrespective of whether it was still in effect when the 
complaint was issued, a license which has been allowed to expire 
can, nonetheless, be revoked or suspended in appropriate circum- 
stances.5? 

For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent’s license is revoked. 


49 This defrauding of creditors in the short run was undertaken to shield respond- 
ent’s cash flow from creditors so that, hopefully, in the long run, respondent would 
be able to pay all creditors in full. 

50 Tf there were such a limitation in the Act, it would seriously undermine the 
congressional purpose in this respect since licenses expire on their anniversary date 
each year, unless renewed, and it takes longer than a year to complete a revocation 
proceeding. 

51 See Quinn v. Butz, 510 F.2d 743, 749-50 (D.C. Cir. 1975); Mandell, Spector, Ru- 
dolph Co. v. United States, 364 F.2d 889, 893-94 (3d Cir. 1966), cert. denied, 385 U.S. 
1008 (1967); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2440 (1982), aff'd, 
728 F.2d 347 (6th Cir. 1984); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 
402 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re Kafc- 
sak, 39 Agric. Dec. 683, 686 (1980), aff'd (unpublished), 673 F.2d 1329 (6th Cir. 1981), 
reprinted in 41 Agric. Dec. 88 (1982); In re Connecticut Celery Co., 40 Agric. Dec. 
1131, 1150-52 (1981); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750 (1975), aff'd 
mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re J. Acevedo & 
Sons, Inc., 34 Agric. Dec. i120, 138-40, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); 
In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 250-53 (1973), aff'd, 491 F.2d 
988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); In re Atlantic Produce Co., 35 Agric. 
Dec. 1631, 1633 (1976), aff'd per curiam (unpublished), 568 F.2d 772 (4th Cir.), cert. 
denied, 439 U.S. 819 (1978). 
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The facts and circumstances as set forth herein shall be pub- 
lished. 
This order shall take effect on the 30th day after service thereof 
on respondent. 
Addendum: 
Pertinent Statutory and Regulatory Provisions, pages i, ii. 


PERTINENT STATUTORY AND REGULATORY PROVISIONS 


1. Section 3 of the PACA (7 U.S.C. § 499c) provides, in pertinent 
part, that: 


(a) * * * no person shall at any time carry on the busi- 
ness of a commission merchant, dealer, or broker without 
a license valid and effective at such time. * * * 


(b) any person desiring any such license shall make ap- 
plication to the Secretary. The Secretary may by regula- 
tion prescribe the information to be contained in such ap- 
plication and to be furnished thereafter. * * * 


2. Section 46.4 of the Regulations issued pursuant to the PACA (7 
CFR § 46.4), in pertinent part, provides as follows: 


(a) Any person desiring to obtain a license shall make 
application therefor on the currently approved form to be 
obtained from the Director or his representatives. 


(b) The applicant shall furnish the following informa- 
tion: 


(1) name or names in which business is conducted; place 
of business; mailing address; name, location and number of 
branches or additional business facilities, divisions or af- 
filiates; name of firm succeeded and whether the applicant 
assumes responsibility of settling any complaints filed 
under the Act against the firm succeeded. 


* * * * * * * 


(3) Type of ownership: If a corporation, applicant shall 
furnish: (i) The month, day and year incorporated; (ii) the 
State in which incorporated; (iii) the name in which incor- 
porated, and (iv) the address of the principal office. 


(4) Full legal name, all other names used, if any, and 
home address of the owner. If a partnership, the applicant 
shall furnish the full legal names, all other names used, if 
any, and home address of all partners, indicating whether 
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general, limited or special partners; or if an association or 
corporation the applicant shall furnish the full legal 
names, all other names used, if any, and home address of 
officers, directors and holders of more than 10 per centum 
of the outstanding stock and percentage of stock held by 
each such person. 


* * * * * * * 


(6) Whether the applicant, or in case the applicant is a 
partnership, any partner, or in case the applicant is an as- 
sociation or corporation, any officer, director, or holder of 
more than 10 per centum of the outstanding stock, has 
prior to the filing of the application: 


* * * * * * * 


(iii) Been an officer, director, stockholder, partner, or 
owner of a firm against which there is a pending com- 
plaint under the act known to the applicant. If so, he shall 
furnish the name and address of the firm against which 
there is a pending complaint; 


* * * * * * * 


(c) The application shall be signed by the owner, all gen- 
eral partners, or, in case the applicant is an association or 
corporation, a duly authorized official. 


Section 8(c) of the PACA (7 U.S.C. 499h(c)) provides that: 


If, after a license shall have been issued to an applicant, 
the Secretary believes that the license was obtained 
through a false or misleading statement in the application 
therefor, or through a misrepresentation, concealment, or 
withholding of facts respecting any violation of the Act by 
any officer, agent, or employee, he may after thirty days 
notice and an opportunity for a hearing, revoke said li- 
cense, whereupon no license shall be issued to said appli- 
cant or any applicant in which the person responsible for 
such false or misleading statement or misrepresentation, 
concealment, or withholding of facts is financially interest- 
ed, except under the conditions set forth in paragraph (b) 
of Section 4 of this Act. 
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In re: STANLEY and JoE Russo. PACA Docket 2-6897. Decided De- 
cember 19, 1985. 


Stephen Luparello, for complainant. 
Respondent, pro se. 


Decision by Victor Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on July 23, 1985, by the Acting Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
February 1984 through January 1985, respondent purchased, re- 
ceived, and accepted, in interstate and foreign commerce, from 10 
sellers, 25 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $287,959.60. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complaint for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. Respondent, Stanley & Joe Russo, is a partnership comprised 
of Joe N. Russo and Stanley Russo, whose address is 1168 East 37th 
Street, Brooklyn, New York 10474. 

2. Pursuant to the licensing provisions of the Act, license number 
771200 was issued to respondent on May 3, 1977. This license was 
renewed annually, but terminated on May 3, 1985, pursuant to Sec- 
tion 4(a) of the Act (7 U.S.C. § 499d(a)), when respondent failed to 
pay the required annual license fee. However, respondent’s license 
was automatically suspended on January 2, 1985, pursuant to Sec- 
tion 7(d) of the Act (7 U.S.C. § 499g(d)), when it failed to satisfy a 
reparation award issued by the Secretary. See PACA Docket No. 
RD-85-24 (44 Agric. Dec. ___). 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period February 1984 through January 1985, respondent 
purchased, received, and accepted in interstate and foreign com- 
merce, from 10 sellers, 25 lots of fruits and vegetables, all being 
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perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices, in the total amount 
of $287,959.60. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 25 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. § 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
§ 499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 


by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR # 
1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[The Decision and Order became final on February 19, 1986.— 
Ed.] 


MISCELLANEOUS DISCIPLINARY DECISIONS 


In re: Tr1i-CouUNTY WHOLESALE PropuceE Co. Inc. PACA Docket No. 
2-6300. Decided February 28, 1986. 


Dennis Becker, for complainant. 
Stephen McCarron, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


The order previously issued in this case is hereby stayed pending 
the outcome of proceedings for judicial review. 
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REPARATION DECISIONS 


Mission Fruit & VEGETABLES Distrisutors, INC. v. CAt-MEx Dis- 
TRIBUTORS, INc. PACA Docket No. 2-6772. Decided January 16, 
1986. 


Consignment—duty to deal in expeditious and reasonable manner with perishable 
produce—Accounting-constructed accounting by Department’s investigator accept- 
ed as most accurate indication of true value of produce. 


Respondent accepted a consignment of cucumbers from complainant and dealt with 
a substantial portion of the cucumbers in a dilatory manner. Also respondent’s ac- 
counting to complainant was found by the Department’s investigator to be inaccu- 
rate. The constructed accounting made by the Department’s investigator was used 
as the basis of an award of reparation to complainant. 


E. Leigh Larson, Nogales, Arizona, for complainant. 
Respondent, pro se. 


George S. Whitten, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $3,571.20 in con- 
nection with the shipment in interstate commerce of one truckload 
of cucumbers. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Both parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mission Fruit & Vegetables Distributors, Inc., is 
a corporation whose address is P.O. Box 1268, Nogales, Arizona. 

2. Respondent, Cal-Mex Distributors, Inc., is a corporation whose 
address is P.O. Box 1717, Chula Vista, California. At the time of 
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the transaction involved herein respondent was licensed under the 
Act. 

3. On or about November 18, 1983, complainant consigned to re- 
spondent and shipped to respondent in Chula Vista, California, 
from loading point in the state of Arizona, one truckload contain- 
ing 648 crates of select cucumbers, and 144 crates of small cucum- 
bers. It was agreed that respondent would be paid $.15 per crate as 
a sellig fee. 

4. Respondent accepted the cucumbers on arrival, and on Febru- 
ary 23, 1984, issued the following accounting to complainant: 


2/23/84 36 CUCUMBERS 5.50 198.00 
72 CUCUMBERS 5.00 360.00 
684 CUCUMBERS (RETURNED) 0 0 
792 HANDLING CHARGES 15 —118.80 


TOTAL: $439.20 


5. On October 3, 1984, a personal investigation was conducted by 
an employee of this Department of Agriculture at the place of busi- 
ness of respondent in Chula Vista, California. This investigation 
showed that the 684 crates of cucumbers shown on respondent’s ac- 
counting as returned were shipped to the Los Angeles area on De- 
cember 3, 1983. Other than in the bill of lading showing the above 
shipment there was no documentation in respondent’s records 
showing the disposition of the 684 crates of cucumbers. Mr. Villalo- 
bos, respondent’s president, stated that the entire lot of 684 crates 
of cucumbers had been dumped by the ultimate receiver in Los An- 
geles. The Department’s investigator constructed an accounting 
based upon Market News Service reports for Los Angeles on De- 
cember 5, 1983. It was assumed that 144 of the 684 crates shipped 
to Los Angeles were the small cucumbers, and these cucumbers 
were assigned a value of the basis of the Market News reports of 
$3.00 per crate. The remaining 612 crates were assigned a value on 
the basis of the Market News reports of $5.00 per crate, and the 
investigator’s accounting showed a total due, after a deduction of 
$.15 per crate as a handling charge, of $3,571.20 for all the cucum- 
bers consigned to respondent. 

6. Respondent issued complainant a check in the amount of 
$439.20 along with its accounting on February 24, 1984. Complain- 
ant never cashed this check. Respondent issued complainant an ad- 
ditional check along with its answer on February 9, 1985, in the 
amount of $360.00. Complainant never cashed this check. 
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7. An informal complaint was filed on May 10, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


In its answer to the formal complaint respondent admitted that 
the accounting rendered to complainant in February of 1984, was 
incorrect. Respondent stated that it inadvertently failed to report 
360 cucumbers sold to Milton Poulos on November 28, 1983, at 
$1.00 per crate for a total of $360.00. According to documentation 
submitted along with respondent’s answer the remaining 324 crates 
of cucumbers were sent to Caballero Produce Company in Los An- 
geles on December 3, 1983, and were subsequently dumped. A fed- 
eral inspection dated December 5, 1983, covering 324 crates of cu- 
cumbers at the place of business of Caballero Produce Company in 
Los Angeles was also included as an exhibit to the respondent’s 
answer. This inspection report showed condition factors as follows: 
“Mostly fresh and firm. From 10 to 40%, average 26% yellowing. 
From 6 to 16%, average 12% various decays in various stages.” 

We are not favorably impressed with respondent’s efforts, well 
over one year after having been consigned the subject cucumbers, 
to render an accounting for the 648 crates of cucumbers which it 
had first reported to have been returned, and subsequently report- 
ed orally to the Department’s investigator to have been dumped. 
Regardless of the fact that this last accounting of the cucumbers by 
respondent may in fact be true, such accounting shows that re- 
spondent was dilatory in its dealing with the cucumbers. Perish- 
able produce should not be allowed to sit in a warehouse for 10 to 
15 days before it is shipped to another state for the purpose of 
being resold. See Collins Bros. Produce Co. v. Dixieland Produce, 38 
Agric. Dec. 1031 (1979). We accept the constructed accounting of 
the Department’s investigator as the most accurate indication 
available to us of the true value of the cucumbers. We find that 
respondent’s failure to pay complainant the sum of $3,571.20 is a 
violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 

Respondent’s attempted defense based on the allegation that the 
cucumbers were sent to it without its authorization after it had 
been contacted by complainant with a request to receive the cu- 
cumbers on consignment has been considered by us and is deemed 
inadequate. Respondent was not required to accept the cucumbers 
when they arrived at its place of business if it had not contracted 
previously to take them. When respondent did accept the cucum- 
bers it incurred an obligation to deal with them in an expeditious 
and reasonable manner. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,571.20, with interest thereon at 
the rate of 13 percent per annum from January 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


H. SmitH PACKING CORPORATION v. CHRIS Spiripis d/b/a EASTERN 
FARMERS EXCHANGE Company. PACA Docket No. 2-6778. De- 
cided January 16, 1986. 


Delivered sale—breach of contract as to condition and variety—Damages—failure 
to prove—Federal inspection—failure to prove produce covered by inspection 
same as produce received from complainant. 


Complainant sold three truckloads of potatoes to resondent on a delivered basis. Re- 
spondent accepted the potatoes and proved a breach of contract as to two loads but 
failed to prove damages as to either load. Respondent failed to prove a breach as to 
the remaining bulk load of potatoes because such potatoes could not be identified 
with those covered by a federal inspection report submitted by respondent. Respond- 
ent also failed to prove damages as to the remaining load of potatoes. 

Complainant, pro se. 

Frank J. Johnson, East Islip, New York, for respondent. 


George S. Whitten, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $14,959.87 in con- 
nection with the shipment in interstate commerce of three truck- 
loads of potatoes. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant and asserting a set-off in the amount of 
$12,000 arising out of the same transactions as those alleged in the 
formal complaint. Complainant filed a reply to the set-off denying 
any liability to respondent. 

The amount claimed in neither the formal complaint nor setoff 
exceeds $15,000.00, and the shortened method of procedure provid- 
ed in section 47.20 of the Rules of Practice (7 CFR § 47.20) is appli- 





H. SMITH PACKING CORPORATION v. CHRIS SPIRIDIS 
Volume 45 Number 1 


cable. Pursuant to this procedure, the verified pleadings of the par- 
ties are considered a part of the evidence in the case, as is the De- 
partment’s report of investigation. In addition, the parties were 
given an opportunity to file evidence in the form of sworn state- 
ments. Complainant filed an opening statement. Respondent did 
not file an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, H. Smith Packing Corporation, is a corporation 
whose address is P.O. Box 189, Blaine, Maine. 

2. Respondent is an individual, Chris Spiridis, doing business as 
Eastern Farmers Exchange Company, whose address is 11 Runyan 
Street, Bayshore, New York. At the time of the transactions in- 
volved herein respondent was licensed under the Act. 

3. On or about June 8, 1984, complainant sold to respondent 500 
50 lb. master containers of 5 lb. poly bags of U.S. No. 1 round white 
potatoes at $6.00 per master container; 200 50 lb. master containers 
of 10 lb. poly bags of U.S. No. 1 round white potatoes at $5.30 per 
master container; and 200 50 lb. paper bags of U.S. No.1 round 
white potatoes at $4.25 per bag, for a total price of $4,910.00, deliv- 
ered, to respondent’s place of business in Deer Park, New York. 

4. On or about June 8, 1984, complainant shipped from loading 
points in the State of Maine to respondent in Deer Park, New York 
500 50 lb. master containers of 5 lb. poly bags of long russet pota- 
toes; 200 50 lb. master containers of 10 lb. poly bags of long russet 
potatoes; and 200 50 lb. bags of U.S. No. 1 round white potatoes. 
The potatoes arrived at destinations on Monday, June 11, 1984, and 
were unloaded by respondent and placed in respondent’s ware- 
house. 

5. On or about June 9, 1984, complainant sold to respondent, and 
shipped from loading point in the State of Maine to respondent in 
Deer Park, New York, 57,820 pounds of bulk washed U.S. No. 1 
russet Burbank potatoes at $10.35 per hundredweight, delivered, 
for a total price of $5,984.37. The potatoes arrived at destination on 
Sunday, June 10, 1984, and were unloaded by respondent and 
placed in respondent’s warehouse. 

6. On or about June 11, 1984, complainant sold to respondent 200 
50 lb. master containers of 5 lb. poly bags of U.S. No. 1 round white 
potatoes at $6.00 per master container; 175 50 lb. master containers 
of 10 lb. poly bags of U.S. No. 1 round white potatoes at $5.30 per 
master container; and 456 50 lb. paper bags of U.S. No. 1 round 
white potatoes at $4.25 per bag; for a total price of $4,065.50, deliv- 
ered, to respondent’s place of business in Deer Park, New York. 
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7. On or about June 11, 1984, complainant shipped from loading 
points in the state of Maine to respondent in Deer Park, New York, 
200 50 Ib. master containers of 5 lb. poly bags of long russet pota- 
toes; 175 50 lb. master containers of 10 lb. poly bags of long russet 
potatoes; and 456 50 Ib. bags of U.S. No. 1 round white potatoes. 
The potatoes arrived at destination on Tuesday, June 12, 1984, and 
were unloaded by respondent, and placed in respondent’s ware- 
house. 

8. On June 138, 1984, at 10:00 a.m. a federal inspection was made 
of bulk potatoes in respondent’s warehouse with the following re- 
sults in relevant part: 


Products Inspected: Long Russet Potatoes in bulk with no 
distinguishing marks. Applicant 
states: 57,000 Lbs. 


Condition of Load: 2 to 5 feet in height. 


Temperature of Product: Range 70 to 76°F. 


Condition: 77% Bacterial Soft Rot mostly ad- 
vanced. Sound potatoes, adjacent de- 
cayed potatoes, are wet and smeared 
with decayed tissue. 


Remarks: Applicant states stock unloaded from 
trailer lic. 75-947 Me. 


9. On June 13, 1984, at 2:15 p.m. another federal inspection was 
made of potatoes in respondent’s warehouse. This inspection 
showed in relevant part as follows: 


Products Inspected: Long Russet Potatoes in fiberboard car- 
tons containing 5-10 lb or 10-5 polly 
bags branded “5 Ibs net, US No. 1” or 
“10 Ibs net, US No. 1 Round White 
Vacationland Maine Potatoes, packed 
by H.Smith Packing Corp., Mars Hill 
Maine 04758.” Applicant’s count 393 
5-10 lb. master cartons 700 10-5 lb. 
master cartons. 
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Temperature of Product: Range 70 to 76°F. 


Condition: 10 Ib lot: From 3 to 25%, average 138% 
Bacterial Soft Rot in various stages. 
Remainder firm. 5 lb lot: Generally 
firm. From 1 to 18%, average 6% 
Bacterial Soft Rot. 


Applicant states stock unloaded from 
trailer lic. no. 494930 Me. and 7907- 
RI 


10. The formal complaint was filed on December 24, 1984, which 
was within nine months after the causes of action alleged herein 
accrued. 


CONCLUSIONS 


Complainant brings this action to recover the purchase price of 
the three truckloads of potatoes accepted by respondent totalling 
$14,959.87, no part of which has been paid. Respondent alleges that 
complainant breached the contract of sale in regard to each of the 
loads of potatoes, and that instead of owing complainant any part 
of the purchase price, complainant is indebted to respondent for 
losses on the three loads of potatoes in the total amount of 
$12,000.00. 

First, we note that as to the first load and third load of potatoes 
respondent admits that the 50 lb. bags of round white potatoes 
were received in good condition. Respondent asserts that the re- 
maining master containers of poly bags were received in an abnor- 
mally deteriorated condition. Complainant alleges that the high 
temperetures shown by the federal inspection of these potatoes is 
responsible for the excessive decay, which amounted to an average 
of 138% in the 10 lb. poly bags and 6% in the 5 lb. poly bags. One 
portion of the master containers arrived on June 11, at 6:00 a.m., 
and other portion arrived on June 12, at 6:00 a.m. Both portions of 
potatoes were jointly inspected at 2:15 p.m. on June 13, 1984. In 
view of the fact that this was a delivered sale, making complainant 
responsible for the potatoes during transit and requiring delivery 
in good condition, we find that the length of time between arrival 
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and inspection was not long enough to account for the excessive 
decay shown by the federal inspection even though temperatures 
were high. We find that complainant breached the contract of sale 
as to the master containers of potatoes. In addition it is obvious 
that complainant breached the contract of sale as to the variety of 
potatoes delivered in the master containers. 

Although respondent alleged a loss resulting from complainant’s 
breach of contract, and submitted a statement of expenses in an at- 
tempt to document such loss, respondent nowhere submitted an ac- 
counting covering the resale of any of the potatoes which are the 
subject of this proceeding. Respondent’s “statement of expenses” 
contains no data whatsoever showing the amount for which the po- 
tatoes were resold. In the absence of this data we are unable to 
award respondent any damages for complainant’s breach. See An- 
thony Brokerage, Inc. v. The Auster Company, Inc., 38 Agric. Dec. 
1643 (1979); Relan Produce Farms v. Rushton & Co., Inc., 38 Agric. 
Dec. 1636 (1979); and Genbroker Corp. v. Super Food Services, 38 
Agric. Dec. 83 (1979). 

In an effort to prove a breach of contract as to the second load of 
potatoes respondent submitted the federal inspection referred to in 
finding of fact 8. Complainant objected strenuously to this inspec- 
tion on the grounds that the potatoes covered by the inspection 
could not be identified with the bulk load of potatoes shipped by 
complainant. Although respondent submitted documentation in an 
effort to show that no potatoes other than complainant’s were on 
hand during the time period in question, such documentation does 
not cover bulk potatoes, but only potatoes in poly bags or 50 lb. 
paper bags. We conclude that respondent has failed to prove a 
breach of contract in regard to the bulk load of potatoes. In addi- 
tion we note that even had respondent proved a breach in regard 
to the bulk load of potatoes respondent also failed to prove dam- 
ages as to these potatoes. 

Respondent accepted the three loads of potatoes shipped by com- 
plainant, and has failed to prove any damages with respect to any 
of the loads. Consequently, respondent is liable to complainant for 
the full purchase price thereof, or $14,959.87. Respondent’s failure 
to pay complainant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with 
interest. Respondent’s set off, of course, cannot be allowed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $14,959.87, with interest thereon 
at the rate of 13% per annum from July 1, 1984, until paid. 
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Copies of this order shall be served upon the parties. 


H. ScHNELL & Company, INc. v. GREEN VILLAGE Fruit & VEGETA- 
BLE Co. Inc. PACA Docket No. 2-6988. Decided January 16, 
1986. 


Reparation award for unpaid produce. 

In re Green Village Fruit & Vegetable Co. Inc. PACA Docket No. 2-6988 signed by 
Donald A. Campbell, Judicial Officer; Andrew Stanton, Presiding Officer. Complain- 
ant sought reparation against respondent for a shipment of produce not paid for. 
Presiding Officer wrote respondent’s counsel to show cause why a reparation order 
should not be issued. Receiving no reply, respondent was thus ordered to pay com- 
plainant $144,377, with 138% interest annually until paid. 


Complainant, pro se. 
G. Oliver Koppell, New York, N.Y., for respondent. 


Andrew Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $144,377.00 in con- 
nection with a shipment of produce in interstate commerce. A copy 
of the formal complaint was served upon respondent, which filed 
an answer thereto. 

In paragraph 3 of its answer, respondent denied complainant’s 
allegations that it failed to pay for the produce and currently owes 
$144,377.00, but qualified such denial by adding “in that respond- 
ent did not willfully or knowingly commit any violations” of the 
Act. Respondent qualified its denial even further in paragraph 3A, 
stating that “it intends to remain current in its obligations to com- 
plainant in the future and is currently in the process of arranging 
to make payment to complainant.” In a letter to respondent’s coun- 
sel dated November 5, 1985, the Presiding Officer noted that the 
answer appeared to admit liability, and gave respondent’s counsel 
10 days from its receipt of the letter to show cause why a repara- 
tion order against respondent should not be issued in the amount 
alleged in the complaint. No response was received by the Depart- 
ment. Accordingly, the issuance of an order without further proce- 
dure is appropriate, pursuant to section 47.8(d) of the Rules of 
Practice (7 CFR 47.8(d)). 
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Complainant, H. Schnell & Company, Inc. is a corporation whose 
address is 243 New York City Terminal Market, Bronx, New York. 
Respondent, Green Village Fruit & Vegetable Co., Inc., is a corpo- 
ration whose address is 220A New York City Terminal Market, 
Bronx, New York. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $144,377.00. Accordingly, within 30 days from the date of 
this order, respondent shall pay to complainant, as reparation, 
$144,377.00, with interest thereon at the rate of 13 percent per 
annum from April 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 


Cat-Mex Distrisutors, INc., v. Four C’s Pacxinc Co. PACA 
Docket No 2-7002. Decided January 17, 1986. 


Payment of undisputed amount. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely formal complaint was filed on May 24, 1985, in which com- 
plainant seeks to recover $2,597.50 which amount is alleged to be 
the unpaid portion of the purchase price for cucumbers sold to and 
accepted by respondent in March and April, 1985. Respondent filed 
an answer to the formal complaint on October 28, 1985, admitting 
that $2,001.50 of the amount claimed by complainant was due and 
owing to complainant on account of the transactions involved 
herein. 

Section 7(a) of the Act (7 U.S.C. 499(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 





TOM LANGE CO. v. METROPLEX PRODUCE CO. 
Volume 45 Number 1 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$2,001.50. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from May 1, 1985, until paid. A failure to pay 
this amount within 30 days will constitute a violation of section 2 
of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 


Tom LANGE CompaANy, INC. v. METROPLEX PRODUCE COMPANY. 
PACA Docket No. 2-7015. Decided January 17, 1986. 


Payment of undisputed amount. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed on August 16, 1985. Complainant seeks 
to recover $13,063.25, which amount is alleged to be the outstand- 
ing balance for mixed produce sold to and accepted by respondent 
between January 16 and May 1, 1985. Respondent filed an answer 
to the formal complaint on November 14, 1985, admitting that 
$12,211.50 of the amount claimed by complainant was due and 
owing to complainant on account of the transactions involved 
herein. 

Section 7(a) of the Act (7 U.S.C. § 499g(a)) provides, in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary ... may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent's liability 
for the undisputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$12,211.50. Payment of this amount shall be made within 30 days 
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from the date of this order with interest thereon at the rate of 13 
percent per annum from June 1, 1985, until paid. A failure to pay 
this amount within 30 days will constitute a violation of section 2 
of the Act, 7 U.S.C. § 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if an order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 


TREE Fruit MARKETING, INC. v. WEsT Coast PRODUCE SALEs, INC. 
PACA Docket No. 2-7027. Decided February 4, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 


tion award against respondent in the amount of $1,850.00 in con- 
nection with a shipment of apples in interstate commerce. A copy 
of the formal complaint was served upon respondent, which filed 
an answer thereto, admitting the material allegations of the com- 
plaint, including the indebtedness claimed by complainant. Accord- 
ingly, the issuance of an order without further procedure is appro- 
priate, pursuant to section 47.8(d) of the Rules of Practice (7 CFR 
47.8(d)). 

Complainant, Tree Fruit Marketing, Inc., is a corporation whose 
address is P. O. Box 1707, Wenatchee, Washington 98801. Respond- 
ent, West Coast Produce Sales, Inc., is a corporation whose address 
is P. O. Box 3072, Visalia, California 93278. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $1,850.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as_ reparation, 
$1,850.00, with interest thereon at the rate of 13 percent per 
annum from October 1, 1984, until paid. 
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Copies of this order shall be served upon the parties. 


Paciric Fruit, Inc. v. PETER J. BONAFEDE d/b/a J. BONAFEDE & 
Sons. PACA Docket No. 2-6746. Decided February 10, 1986. 


Probative value of prompt invoice—Failure to secure neutral inspection—Accord 
and satisfaction-express notice that proffered payment is conditioned upon accept- 
ance as full satisfaction, necessary element of. 


Where respondent failed to make timely objection to complainant’s invoice, respond- 
ent’s evidence was found insufficient to show contract price different from that 
shown on invoice or to show consignment rather than f.o.b. sale. Respondent's fail- 
ure to secure neutral inspection precluded proof of chilling injury to bananas, and 
words on payment check cashed by complainant—“if incorrect please return”, did 
not show that profferred payment was conditioned upon acceptance of check as full 
satisfaction of indebtedness. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Frank V. Charles, Chelsea, Mass., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $5,292.00 in con- 
nection with the shipment in interstate commerce of five truck- 
loads of bananas. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. Respondent’s answer included a counter- 
claim in the amount of $13,919.43 arising out of the same transac- 
tions. Complainant filed a reply to the counterclaim denying any 
liability thereunder. 

Since amount claimed in both the formal complaint and the 
counterclaim does not exceed $15,000.00, the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
§ 47.20) is applicable. Pursuant to this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. In addition, the 
parties were given an opportunity to file evidence in the form of 
sworn statements. Complainant filed an opening statement, re- 
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spondent filed an answering statement, and complainant filed a 
statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pacific Fruit, Inc., is a corporation whose ad- 
dress is 19 Rector Street, New York, New York. 

2. Respondent, Peter J. Bonafede, is an individual doing business 
as J. Bonafede & Sons, whose address is 15-16 New England 
Produce Center, Chelsea, Massachusetts. At the time of the trans- 
actions involved herein respondent was licensed under the Act. 

3. On or about September 30, 1983, complainant sold to respond- 
ent, and shipped from loading point at the port of Newark, New 
Jersey to respondent in Chelsea, Massachusetts, three truckloads of 
bananas, each containing 950 boxes at $8.00 per box, plus a han- 
dling charge of $.36 per box, and a fuel surcharge of $.37 per box, 
for a total invoice price for the three truckloads of $24,880.50, f.o.b. 

4. On or about December 24, 1983, complainant sold to respond- 
ent, and shipped from loading point in the port of Newark, New 
Jersey to respondent in Chelsea, Massachusetts, two truckloads of 
bananas, one containing 920 containers at $6.00 per container, and 
the other containing 814 containers at $6.00 per container, plus 
$.40 per container for a handling charge, and $.37 per container for 
a fuel surcharge, or a total invoice price for the two truckloads of 
$11,739.18, f.0.b. 

5. Respondent accepted the three truckloads of bananas shipped 
on September 30, 1983, and has paid complainant $22,030.50, leav- 
ing a balance still due and owing of $2,850.00. 

6. Respondent accepted the two truckloads of bananas shipped on 
December 23, 1983, and has paid complainant $9,297.18, leaving a 
balance still due and owing of $2,442.00. 

7. The informal complaint was filed on February 7, 1984, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent has raised a number of defenses to complainant’s 
action. First, respondent claims that two of the truckloads sold on 
September 30, 1983, were not sold at $8.00 per box, but rather were 
to be priced at $1.00 per box less than the prevailing market price 
for a different brand of bananas. Second, respondent contends that 
the third load shipped on September 30, 1983, was not sold, but was 
consigned by complainant to respondent. Respondent lays great 
stress upon the fact that “complainant did not issue a confirmation 
of sale stating the quality of the bananas to be shipped or the 
prices agreed upon for the bananas shipped etc.” We are frankly at 
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a loss to understand why this point was raised by respondent as a 
defense. The record clearly establishes that complainant promptly 
issued invoices stating the quantities and prices of the bananas, 
and nowhere does respondent deny receiving such invoices. Neither 
does the record show that respondent objected promptly to the in- 
voices received. The duty to issue a “confirmation of sale” is placed 
by the regulations upon brokers. In any event the invoices sent by 
complainant accomplished the same purpose as a “confirmation of 
sale’. We have carefully considered all of the evidence submitted 
by both parties in regard to the two shipments in question and 
have no hesitation in finding that respondent has failed to meet its 
burden of proof in regard to his allegation of a different pricing ar- 
rangement than that reflected in the invoice sent by complainant. 

As to the third load of bananas shipped on September 30, 1983, 
respondent contends that such bananas were not sold, but rather 
were consigned to respondent by complainant. This load was, of 
course, also included on the same invoice as the other two loads, 
and such invoice clearly shows this load was sold at the same price 
as the other two loads. Again, we have examined all of the evi- 
dence submitted by the parties, and we conclude that respondent 
has failed to meet its burden of proving that this load was con- 
signed by complainant. 

As to the two loads shipped on December 23, 1983, complainant 
also promptly invoiced respondent for the prices shown in the find- 
ings of fact. Respondent again contends that there was a different 
pricing agreement. However, respondent has not shown that it ob- 
jected promptly to complainant’s invoice, and we find the other evi- 
dence submitted by respondent in an effort to prove a separate 
pricing agreement to be unconvincing. 

Respondent also alleges that some of the bananas which it re- 
ceived had been damaged by chilling injury. However, respondent 
submitted no inspection by a neutral party to establish the extent 
or fact of such injury. Consequently this defense can be given no 
credence. See Mutual Vegetable Sales v. Select Distributors, 38 
Agric. Dec. 1359 (1979). 

Respondent raises as an additional defense the allegations that 
there was an accord and satisfaction between the parties as a 
result of complainant’s acceptance of the two checks sent by re- 
spondent in payment of the two invoices. In National Produce Dis- 
tributors, Inc. v. Stewart Produce Company, 21 Agric. Dec. 955 
(1962) we stated “. . . to establish an accord and satisfaction, pay- 
ment should be offered in full satisfaction of the demand, and be 
accompanied by acts and declarations amounting to express notice 
that the payment is conditional, and, if accepted, must be received 
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in satisfaction of the claim.” Respondent asserts that because the 
checks had the printed words “if incorrect please return’, com- 
plainant’s acceptance of such checks accomplished an accord and 
satisfaction. This is clearly not the case. The elements of an accord 
and satisfaction have not been proven by the respondent. 

Respondent accepted the five truckloads of bananas, and thus 
became liable to complainant for the full purchase price thereof, or 
$36,619.68. Of this amount respondent has already paid complain- 
ant $31,327.68, which leaves a balance still due and owing of 
$5,292.00. Respondent’s failure to pay complainant this amount is a 
violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. The counterclaim, since it 
arose out of the same transactions which were the subject of the 
complaint, should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation $5,292.00, with interest thereon at 
the rate of 13 percent per annum from January 1, 1984, until paid. 

The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


CuiquiTA BraAnps, INC. v. JOSEPH WILLIAMS, JR. Co. Inc. PACA 
Docket No. 2-6753. Decided February 10, 1986. 


F.O.B. sale—Unloading and resale constitutes acceptance—Condition of produce 
on arrival must be established by neutral inspection showing exact extent of 
damage—Modification of contract allowing produce to be handled on consignment 
must be shown by clear and unambiguous language. 


In a f.o.b. sale of bananas respondent accepted by unloading and reselling the 
produce. Respondent did not secure a neutral inspection of the bananas and thus 
failed to prove that they did not make good delivery. Respondent also failed to es- 
tablish that the contract was modified to allow it to handle the bananas on a con- 
signment basis. Complainant awarded reparation in the full amount of the purchase 
price, or $4,320. 
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George S. Whitten, Presiding Officer. 
Marilyn Caruso, New York, N.Y., for complainant. 
Richard Gee, Yalesville, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $4,320.00 in con- 
nection with the shipment in interstate commerce of one truckload 
of bananas. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. Respondent’s answer included a counter- 
claim arising out of the same transaction as that which was the 
subject of the complaint. Complainant filed a reply to respondent’s 
counterclaim denying any liability thereunder. The amount 
claimed in neither the formal complaint nor counterclaim exceeds 
$15,000, and the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. Pursu- 
ant to this procedure, the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an op- 
portunity to file evidence in the form of sworn statements, howev- 
er, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Chiquita Brands, Inc., is a corporation whose ad- 
dress is 15 Mercedes Drive, Montvale, New Jersey. 

2. Respondent, J. Williams, Jr. Co., Inc., is a corporation whose 
address is 116 Harrison Road, Wallingford, Connecticut. At the 
time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about March 1, 1984, complainant sold to respondent 
one truckload containing 900 boxes of bananas at four dollars per 
box, plus a fuel surcharge of $360, and handling charges of $360, 
for a total amount of $4,320.00, f.o.b. 

4. On or about March 1, 1984, complainant shipped the bananas 
from loading point in the state of New York to respondent in the 
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State of Connecticut. The bananas were imported from the country 
of Costa Rica. 

5. The bananas arrived at respondent’s place of business on or 
about March 2, 1984, and were unloaded by respondent. Respond- 
ent has not paid complainant any part of the purchase price of the 
bananas. 

6. The formal complaint was filed on October 15, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Although respondent denies acceptance of the 900 boxes of ba- 
nanas it is evident that respondent unloaded such bananas from 
the truck, and resold a portion of the bananas. We have held many 
times that such actions constitute sufficient exercise of dominion 
and control over produce so as legally to amount to an acceptance. 
See Santa Clara Produce v. Caruso Produce Inc., 41 Agric. Dec. 
2279 (1982) and Crown Orchard Co. v. Mid-Valley Prod. Corp., 34 
Agric. Dec. 1381 (1975). Having accepted the bananas respondent 
became liable to complainant for the full purchase price thereof 
less any damages caused by any breach of contract proved by re- 
spondent. 

Respondent alleges that complainant breached the contract of 
sale by shipping bananas of extremely poor quality. Respondent’s 
president, Joseph Williams, III, stated in a sworn affidavit that he 
personally inspected the bananas after their arrival and found that 
they were “of very poor quality in that they were of poor color, old, 
scarred and generally unsalable.” We have often discounted testi- 
monial evidence concerning the condition of perishable commod- 
ities, and stated the necessity of obtaining a neutral inspection 
showing the exact extent of damage. See Mutual Vegetable Sales v. 
Select Distributors, 38 Agric. Dec. 1359 (1979); G. J. Albert, Inc. v. 
Salvo, 36 Agric. Dec. 240 (1977); Salt Lake Produce Co., Inc. v. Butte 
Produce Co. Inc., 32 Agric. Dec. 1732 (1973); B. G. Anderson Compa- 
ny, Inc. v. Mountain Produce Co., 29 Agric. Dec. 513 (1970); and O. 
D. Huff, Jr., Inc. v. Pagano & Sons, 21 Agric. Dec. 385 (1962). We 
conclude that respondent has not met its burden of proving that 
the bananas failed to make good delivery on arrival. 

Respondent’s president also asserted that after noting the poor 
quality of the bananas he contacted complainant’s area sales repre- 
sentative who stated that respondent “should keep the shipment, 
do with it what respondent could and he, the sales representative, 
would deal with it later.” Assuming that this allegation by re- 
spondent’s president is true, there is nothing in the alleged state- 
ment of respondent’s sales representative from which we could con- 
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strue a settlement of any dispute between the parties, or which 
would authorize respondent paying for the bananas at less than 
contract price. Words such as “do the best you can’, “the buyer 
should work it out’, “handle best possible’, or “handle to best ad- 
vantage” do not constitute permission to handle a shipment on a 
consignment basis. See Relan Produce Farms v. Rushton & Co., 
Inc., 38 Agric. Dec. 1636 (1979); Barkley Company of Arizona v. 
Ifsco, Inc., 31 Agric. Dec. 279 (1972); Frank Gaglione & Son v. 
Theron Hooker Co., 30 Agric. Dec. 528 (1971); and Ralph Samsel v. 
L. Gillarde Sons Co., 19 Agric. Dec. 374 (1960). 

Respondent accepted the bananas and has not proved a breach of 
contract on the part of complainant, nor has respondent proved 
that the contract was modified after acceptance. Accordingly, re- 
spondent is liable to complainant for the full purchase price of the 
bananas, or $4,320.00. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which repara- 
tion should be awarded to complainant with interest. Respondent’s 
counterclaim, since it arose out of the same cause of action as al- 
leged in the complaint, should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,320.00, with interest thereon 
at the rate of 13% per annum from April 1, 1984, until paid. Copies 
of this order shall be served upon the parties. 


Harvest FRESH Propuce, Inc. v. ALsuM Propucr, Inc. PACA 
Docket No. 2-6791. Decided February 10, 1986. 


F.O.B. sale with market protection—Failure to prove market decline. 


Evidence supported contention of complainant that contract for sale of potatoes was 
f.o.b. at $14.25 per hundredweight with protection against market decline to be 
based on F.O.B. Washington State prices. Respondent failed to submit evidence of 
market decline and complainant awarded reparation based on original contract 
price less deduction for a shortage of 8 sacks on arrival. 
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George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbeil, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $556.00 in connec- 
tion with the shipment in interstate commerce of one truckload of 
potatoes. 

A copy of the Report of Investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000, and the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. Pursu- 
ant to this procedure, the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an op- 
portunity to file evidence in the form of sworn statements. Com- 
plainant filed an opening statement, and respondent filed an an- 
swering statement. Complainant did not file a statement in reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Harvest Fresh Produce, Inc., is a corporation 
whose address is P.O. Box 510, 1246 South Broadway, Othello, 
Washington. 

2. Respondent, Alsum Produce, Inc., is a corporation whose ad- 
dress is P.O. Box 188, Friesland, Wisconsin. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about July 13, 1984, complainant sold to respondent, 
through H. L. Newland, of Pacific Sun Marketing, acting as broker, 
one truckload containing 450 100 pound new burlap sacks of U.S. 
No. 1, size A, Round Red potatoes, at the agreed price of $14.25 per 
hundredweight, f.o.b., with market protection through July 17, 
1984. 

4. On or about July 13, 1984, complainant shipped from loading 
point in Othello, Washington to respondent in Friesland, Wiscon- 
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sin, the potatoes described in Finding of Fact 3 above, except that 
the truck was short 8 sacks of potatoes. Respondent accepted the 
potatoes on arrival. 

5. Complainant invoiced respondent on the basis of 450 sacks of 
potatoes at $14.25 per hundredweight, or $6,412.50. Respondent 
paid complainant for 442 sacks of potatoes on the basis of $1.00 per 
sack adjustment for market decline, or $5,856.50. 

6. The formal complaint was filed on January 17, 1985, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The parties to this proceeding agree that their communication 
with each other was only through the broker, H.L. Newland of Pa- 
cific Sun Marketing. Complainant alleges that the sale of the pota- 
toes was f.o.b. with no provision for adjustment due to market de- 
cline. Respondent asserts that the sale was on a delivered basis at 
a price of $18.00 per hundredweight with a provision for market 
protection to be measured against potatoes which respondent was 
purchasing out of Alabama. The broker states that the sale of the 
potatoes was for $14.25 per hundredweight, f.o.b., with market pro- 
tection through July 17, 1984, but that the market protection was 
to be based on f.o.b. prices of potatoes originating in Washington 
state. 

We have carefully assessed the evidence presented by both par- 
ties to this proceeding and find that although there was a provision 
for market protection, such protection was to be based on f.o.b. 
shipping point prices, and not on the prices of potatoes originating 
in the state of Alabama. It should be noted that even had we found 
in respondent’s favor in regard to the question of where the market 
protection was to be measured, respondent failed to submit evi- 
dence demonstrating any decline in price of potatoes originating in 
Alabama. Respondent also did not demonstrate a decline in market 
price of potatoes originating in Washington state. 

Respondent is liable to complainant on the basis of the invoice 
price of $14.25 per hundredweight for the 442 sacks of potatoes re- 
ceived, or a total of $6,298.50, less the $5,856.50 which it has al- 
ready paid complainant, or a net amount of $442.00. Respondent’s 
failure to pay complainant such amount is a violation of Section 2 
of the Act for which reparation should be awarded to complainant 
with interest. 
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ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $442.00, with interest thereon at 
the rate of 13% per annum from August 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


VALE Mayes & Company, INC., v. KALECK DISTRIBUTING COMPANY. 
PACA Docket No. 2-6810. Decided February 10, 1986. 


Testimony evidence of the condition of perishable commodities discounted. 


Complainant sold respondent two loads of cantaloupes, which graded U.S. #1 prior 
to shipment. Respondent claimed the produce arrived in poor condition, but present- 
ed no fed. inspection of the produce involved. Respondent ordered to pay reparation. 


Allan R. Kahan, Presiding Officer. 
B.R. Stewart, Edinburg, Texas, for complainant. 
E.G. Hall, McAllen, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely informal complaint was filed on July 27, 1984 and a formal 
complaint was filed on November 15, 1984. Complainant seeks to 
recover $4,935.35, which amount is alleged to be the outstanding 
balance for two loads of cantaloupes sold to, respondent and 
shipped in interstate commerce during the period June 7 through 
June 13, 1984. 

A copy of the Department’s report of investigation was served 
upon the parties. Respondent filed an answer to the complaint de- 
nying liability and claiming a breach of warranty by complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20), is, therefore, ap- 
plicable. Pursuant to this procedure the verified pleadings of the 
parties are considered part of the evidence in this case, as is the 
Department’s Report of Investigation. In addition, the parties were 
given an opportunity to file evidence in the form of sworn state- 
ments. Complainant filed an opening statement, with two verified 
statements by witnesses, to which respondent filed an answering 





VALE MAYES & COMPANY v. KALECK DISTRIBUTING CO. 
Volume 45 Number 1 


statement, and to which complainant filed a statement in reply. 
Neither party filed briefs. 


FINDINGS OF FACT 


1. Complainant, Vale Mayes & Company, Inc., is a corporation 
whose address is P.O. Box 966, Edinburg, Texas 78540. At the time 
of the transactions involved herein complainant was licensed under 
the Act. 

2. Respondent, Louis Kaleck, is an individual doing business as 
Kaleck Distributing Company, whose business mailing address is 
P.O. Box 1482, McAllen, Texas 78501. At the time of the transac- 
tions involved herein, respondent was licensed under the Act. 

3. On June 7, 1984, complainant sold to respondent for delivery 
to his customer in interstate commerce 1,095 cartons of canta- 
loupes, made up of 168 cartons of #12’s at $7.00 per carton f.o.b.; 
504 cartons of #16’s at $7.00 per carton f.o.b.; and 423 cartons of 
# 23’s at $5.50 per carton f.o.b. One ryan recording instrument cost 
$22.50. Thus, the total cost of the shipment was $7,053.00. 

4, Prior to the produce being shipped, it was federally inspected 
and found to grade U.S. No. 1 and have “good internal quality”. 

5. The produce described in paragraph 3 was shipped June 7, 
1984, and arrived in Pittsburgh, Pennsylvania on June 11, 1984, 
where it was received and accepted by Gullo Produce, Inc. 

6. On June 13, 1984, complainant sold to respondent for delivery 
to his customer in interstate commerce 1,119 cartons of cantaloupe, 
made up of 199 cartons of #9’s at $6.50 per carton f.o.b.; 130 car- 
tons of #12’s at $7.50 per carton f.o.b.; 112 cartons of #15’s at 
$8.00 per carton f.o.b.; 616 cartons of #18’s at $7.50 per carton 
f.o.b.; and 112 cartons of #23’s at $5.50 per carton. One ryan re- 
cording instrument cost $22.50. Thus, the total cost of the shipment 
was $8,098.00 

7. Prior to the produce described in paragraph 6 being shipped, it 
was federally inspected and found to grade U.S. No. 1 and have 
“good internal quality”. 

8. The produce described in paragraph 5 was shipped June 13, 
1984, and arrived in Pittsburgh, Pennsylvania on June 17, 1984, 
where it was received and accepted by Gullo Produce, Inc. 

9. Although the total invoiced price of the two shipments was 
$15,142.00, respondent paid complainant a total of $10,215.65. 

10. The complaint was filed on November 15, 1984, which was 
within nine months after the cause of action herein accrued. 





PERISHABLE ARGICULTURAL COMMODITIES ACT 
Volume 45 Number 1 


CONCLUSIONS 


Respondent’s defense to complainant’s action herein is the alle- 
gation that complainant breached the contract of sale by supplying 
cantaloupe which arrived in a deteriorated condition. In other 
words, respondent alleges a breach of contract based upon the al- 
leged violation of the warranty of suitable shipping condition appli- 
cable in f.o.b. sales. There is one problem which precludes us from 
finding such a breach of contract on the part of complainant. Com- 
plainant has introduced credible evidence that both shipments of 
cantaloupes met the grade U.S. No. 1 prior to shipment. The evi- 
dence indicates that the June 7, 1984 purchase arrived in Pitts- 
burgh on either June 10 or 11th, and the purchase of June 13th 
arrived in Pittsburgh on June 17th. Respondent, in its answering 
statement, submitted one abridged report of federal inspection 
which respondent contends shows the product to be in poor condi- 
tion. The inspection report, B99276, is dated June 15, either four or 
five days after the arrival and acceptance of the first load, and two 
days before the arrival of the second load. Since it is obvious that 
the proffered inspection report cannot relate to the second load, we 
must determine whether it constitutes an inspection of the first 
load which arrived on either June 10th or 11th. 

Three statements within the proffered document make us con- 
clude that the inspection report dated June 15th does not relate to 
either of the transactions at issue here. The first statement con- 
cerns the total number of cartons contained on the truck. Com- 
plainant’s evidence shows 1,095 cartons were shipped on June 7th. 
The June 15th inspection report indicates 1,064 cartons, a differ- 
ence of 31 cartons. Nowhere in respondent’s evidence or pleadings 
is this discrepancy explained. In addition, the evidence shows that 
the June 7th shipment contained on ly size 12’s, 18’s, and 23’s can- 
taloupes, yet the inspection report of June 15th indicates that the 
truck which was inspected contained cantaloupes in sizes 9’s and 
15’s in addition to the sizes shipped. Even if we were to disregard 
this significant inconsistency, the final, conclusive discrepancy is 
the number of cartons of each size. The inspection report of June 
15th indicates 392 cartons of #9’s and #12’s and 672 cartons of 
#15-18 and 23’s. There is no way to match this with the 168 car- 
tons of #12’s, the 504 cartons of #18’s, and the 423 cartons of 
#23’s shipped to respondent by complainant on June 7, 1984. The 
only conclusion we can come to after our examination of the prof- 
fered inspection report of June 15th is that the report apparently 
does not relate to either of the two shipments at issue here. 

Respondent’s only remaining evidence relating to the canta- 
loupe’s condition is its testimonial evidence. 
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We have often discounted testimonial evidence concerning the 
condition of perishable commodities, and asserted the necessity of 
obtaining a neutral inspection showing the exact extent of damage. 
See Mutual Vegetable Sales v. Select Distributors, 38 A.D. 1359 
(1979), and cases there cited. The problem with such evidence is 
that it is self-serving, and is almost never based on adequate and 
randomly selected samples as well as the failure to state the exact 
percentage of damage based on precisely defined criteria. For us to 
accept this type of testimony it would be necessary that it first be 
proved by substantial evidence that no federal or private inspection 
was available and secondly, that the commodity was inspected by 
several neutral parties who took a significant number of samples, 
randomly selected, from the entire lot of produce, and examined 
each fruit in each sample and accurately recorded the exact per- 
centage of damaged fruit from each sample, with what was consid- 
ered as “damage” being precisely defined. Produce Specialists of 
Arizona, Inc. v. Gulfport Tomatoes, Inc., 42 A.D. 1194 (1979). 

Respondent accepted the subject cantaloupes, and has failed to 
prove a breach on the part of complainant. Respondent is, there- 
fore, liable to complainant for the full purchase price of the canta- 
loupes, or $15,142.00 less the $10,215.65 which respondent already 
paid to complainant on July 16, 1984, or a net amount of $4,926.35. 
Respondent’s failure to pay complainant such amount is a violation 
of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation $4,926.35 with interest thereon at the 
rate of 138% per annum from July 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


ASSOCIATED PropucE DiIstrRIBuTORS v. Kurt VAN ENGEL COoMMIS- 
ston Co. Inc. PACA Docket No. 2-6820. Decided February 10, 
1986. 


Cover—no duty on buyer to give notice to seller of intent to make cover purchase 
against goods not shipped. 


Complainant was forced to have contracted to sell two truck loads of broccoli to re- 
spondent at a price. After shipping one load complainant advised the broker that it 
would probably be unable to ship the second load, and was orally informed by the 
broker that respondent would purchase replacement broccoli if the second load were 
not shipped. Complainant shipped only a partial second load and after receipt of 
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same respondent made cover purchase without first advising complainant of its 
intent to do so. It was held that there is not duty on a buyer to give notice of intent 
to cover against goods not shipped. 


Geroge S. Whitten, Presiding Officer. 
Thomas R. Oliveri, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $2,512.00 in con- 
nection with the shipment in interstate commerce of a truckload of 
broccoli. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement. Respondent did not file 
an answering statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Bennett W. Brown, 
Reno D. Costella, Lael C. Lee, and Halbert Moller, doing business 
as Associated Produce Distributors, whose address is P.O. Box 1155, 
Castroville, California. 

2. Respondent, Kurt Van Engel Commission Co., Inc., is a corpo- 
ration whose address is 115 South Second Street, Milwaukee, Wis- 
consin. At the time of the transactions involved herein respondent 
was licensed under the Act. 

3. On or about September 25, 1984, complainant sold to respond- 
ent, through a broker, Tracy Willis Co. of Salinas, California, one 
truckload containing 1,056 cartons of size 14 broccoli, Green Glen 
label, at $6.00 per carton, plus $.65 per carton for cooling, $.15 per 
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carton for palletization, and $65.00 for top ice, or a total price for 
the truckload of $7,245.80. The terms of sale were stated to be 
“FOB. A second load to be shipped Thursday at same price.” 

4. On or about September 26, 1984, complainant advised the 
broker that it had light supplies of broccoli for the week, and it 
was questionable whether complainant could make the second load 
as contracted. The broker advised complainant that both loads 
were committed at $6.80, and that if the second load was not 
shipped respondent would have to buy a replacement load, and 
complainant would be responsible for any additional cost over the 
agreed $6.80 price. 

5. On or about September 28, 1984, complainant shipped to re- 
spondent a partial truckload of broccoli consisting of 288 cartons of 
size 14, Green Glen label at $6.00 per carton, plus $.65 per carton 
for cooling, $.15 per carton for palletization, and $19.50 for top ice, 
or a total price of $1,977.90. 

6. Respondent accepted the first load of broccoli and the second 
partial load of broccoli, and made cover purchases to supply the 
772 cartons of broccoli not shipped by complainant. Respondent 
purchased 196 cartons of size 14 broccoli on September 29, 1984, 
from California Artichoke and Vegetable Growers Corporation of 
Castrolville, California at a f.o.b. price of $10.80 per carton includ- 
ing cooling and palletization, or a total price of $2,116.80. Respond- 
ent purchased an additional 576 cartons of size 14 broccoli from 
Tom Bengard Ranch, Inc., of Salinas, California on September 29, 
1984, at $9.80 per carton, or a total price of $5,644.80. The total 
cover price for the 772 cartons of broccoli was $7,761.60. Respond- 
ent paid complainant in full for the 288 cartons of broccoli shipped 
on September 28, 1984, and after deducting its cover cost of 
$2,512.00, respondent paid complainant $4,733.00 of the original 
$7,245.80 invoice price on the first load of broccoli. 

7. The formal complaint was filed on March 11, 1985, which was 
within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


Complainant asserts that the terms of its contract of sale in 
regard to the first shipment of broccoli only required that it ship a 
second load of broccoli at the same price if it had sufficient sup- 
plies to do so. However, the memorandum of sale issued promptly 
by the broker does not state any such qualification in regard to 
complainant’s duty to ship a second load at the same price. We con- 
clude that complainant was obligated to ship an entire load of broc- 
coli at the same price as the first load. 
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Complainant also asserts that it never received any communica- 
tion either from the broker or from the respondent, that respond- 
ent would make cover purchases due to complainant’s failure to 
ship the entire 1,060 cartons of broccoli on the second load. Howev- 
er the broker clearly states in a letter to this Department, which 
was included as an exhibit to the Department’s report of investiga- 
tion, that he verbally informed complainant that respondent would 
buy replacement broccoli if the second load were not shipped at the 
agreed $6.80 price. 

In addition complainant calls our attention to the fact that a 
second broker’s memorandum of sale was issued as to the shipment 
of 288 cartons of broccoli from complainant to respondent, and that 
this confirmation nowhere states that respondent would be buying 
against the contract of complainant. We do not consider this to be 
at all significant. Complainant is somehow under the mistaken 
notion that respondent had a legal duty to give complainant notice 
prior to making the cover purchases. However, there is no such 
duty where, as here, there is a failure to ship produce which a ship- 
per is contractually bound to ship. See Uniform Commercial Code 
§§ 2-711 & 2-712. Complainant knew without being told that it had 
failed to ship to respondent the broccoli which it had previously ob- 
ligated itself to ship. Complainant also should have known that re- 
spondent had a legal right to make cover purchases as a conse- 
quence of complainant’s failure. 

We find on the basis of all of the evidence that the cover pur- 
chases made by respondent were prompt and proper and that the 
cost of such cover was properly deducted by respondent when it 
made payment to complainant. The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


Ucon Propuceg, Inc. v. BEN Vasquez Propuceg, Inc. PACA Docket 
No. 2-6957. Decided February 10, 1986. 


Acceptance of product, even if not conforming to original order, obligates pur- 
chaser for the cost of the product. 

Respondent ordered potatoes, through a broker which were shipped by complainant. 
Respondent accepted potatoes, although claiming the complainant shipped more 
than ordered. Respondent found liable for cost of entire shipment. 
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Allan R. Kahan, Presiding Officer. 
Bon Harris, Ucon, Idaho, for complainant. 
Ben Vasquez, Jr., Houston, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 999a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in connection with the sale of 421 
cartons of Idaho potatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
admitting liability, but claiming that an extension of credit was 
agreed to by the parties. The amount claimed as damages in the 
formal complaint does not exceed $15,000.00, and, therefore, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Under this proce- 


dure, the verified pleadings of the parties are a part of the evi- 
dence in this case as is the Department’s report of investigation. In 
addition, the parties were given the opportunity to file evidence in 
the form of verified statements, but neither party did. On Decem- 
ber 2, 1985, complainant filed a two sentence brief stating that re- 
spondent still owed complainant the entire amount for the pota- 
toes, $4,455.00. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 195 West Broad- 
way, Ucon, Idaho 83454. At the time of the transaction involved 
herein complainant was licensed under the Act. 

2. Respondent, Ben Vasquez Produce, Inc., is a corporation whose 
address is 800 Booth Street, 2548 Airline Drive, Houston, Texas 
77009. At the time of the transaction involved herein, respondent 
was licensed under the Act. 

3. On or about November 29, 1984, complainant sold to respond- 
ent 225 50 pound cartons of U.S. No. 1-70 count Idaho potatoes at 
$21.00 per carton, 100 50 pound cartons of U.S. No. 1-80 count 
Idaho potatoes at $21.00 per carton, 75 50 pound cartons of U.S. 
NO. 1-90 count Idaho potatoes at $19.00 per carton; and 22 100 
pound burlap sacks of U.S. No. 1 Idaho (bakers) potatoes at $15.00 
per sack. The terms of the sale were “f.o.b. prices’”’. 
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4. The sale was negotiated by C. H. Robinson Company, a broker 
located in Houston, Texas. 

5. On or about November 29, 1984, beginning at 8:00 a.m. and 
concluding on November 30, 1984 at 3:00 p.m., the potatoes which 
were the subject of the contract between complainant and respond- 
ent were federally inspected at complainant’s place of business in 
Ucon, Idaho, with the potatoes grading U.S. No. 1 and meeting the 
size as marked. 

6. On November 30, 1984, complainant shipped the said potatoes 
to respondent in Houston, Texas. Upon arrival, respondent accept- 
ed said potatoes. 

7. Respondent has made no payment to complainant in connec- 
tion with the potatoes which were invoiced at $4,455.00. 

8. The complaint was filed on May 30, 1985, which was within 
nine months from the date the cause of action arose. 


CONCLUSIONS 


Respondent has failed to pay complainant $4,455.00, the entire 
amount of the contract price of the potatoes. Respondent received 
and accepted the potatoes, and is thus liable for the contract price 
less damages due to any breach of warranty by complainant. Re- 


spondent made no allegation regarding the quality of the potatoes, 
and is thus liable for the contract price, absent other valid de- 
fenses. 

Respondent did allege that it had originally ordered fewer pota- 
toes than were shipped and accepted. Under section 2-601 of the 
Uniform Commercial Code, respondent had the right, upon improp- 
er delivery of the extra “unordered” potatoes to accept the units it 
had ordered and reject the rest. U.C.C. § 2-601(c) (1978). Had re- 
spondent rejected the excess potatoes, it would have had no further 
obligation for those “extra” potatoes. U.C.C. § 2-602(2) (1978). By 
not properly rejecting the potatoes, respondent accepted them, and 
thus became liable for their cost. U.C.C. § 2-606 (1978). 

Respondent also alleges that as a result of the delivery of the 
extra potatoes, the parties agreed to an unspecified extension of 
credit. Such claim by respondent is not, in the least, credible. Since 
respondent failed to pay for the amount of potatoes it did order 
promptly—nor had it made any effort to make even partial pay- 
ment to complainant by the time it filed its answer nine months 
later, respondent’s claims are of no value. 

Respondent is, therefore, liable to complainant for the contract 
price of $4,455.00. Its failure to pay such sum is a violation of sec- 
tion 2 of the Act, for which reparation should be awarded, with in- 
terest. 
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ORDER 


Within thirty days from the date of this order, respondent shal] 
pay to complainant, as reparation, $4,455.00, with interest thereon 
at the rate of 13% per annum from January 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 


WELL-Pict, INc., v. SAM WANG Foop Corp., Inc. PACA Docket No. 
2-6737. Decided February 14, 1986. 


Acceptance-partial unloading—Inspection-timely—Notice of breach-timely— 
F.O.B.-suitable shipping warranty—Damages-need not be calculable with mathe- 
matical accuracy—Damages-deviation from normal method of computation al- 
lowed. 

In a F.O.B. sale of strawberries respondent was found to have accepted by unload- 
ing. Complainant’s breach of warranty of suitable shipping condition was demon- 
strated by a Federal inspection made 30 hours after arrival showing an average of 
35% soft and leaking berries and an average of 14% Gray Mold Rot. Notice of the 
breach given 2 to 3 days after arrival was found to be timely. Respondent dumped 
approximately one half of the berries and paid for the remainder at the contract 
rate plus Tectrol and cooling expenses for the entire load. This was found to be an 
adequate approximation of respondent’s damages. Respondent’s counterclaim aris- 
ing out of the same transaction was denied because respondent failed to establish its 
contention that the berries were sold as U.S. No. 1, and because respondent failed to 
account in the normal manner by showing the gross proceeds of the resale of the 
berries less expenses of the resale. 


George S. Whitten, Presiding Officer. 
Thomas P. Oliveri, Newport Beach, Calif., for complainant. 
Joseph A. Cerroni, Jr., Vienna, VA., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $1,930.00 in con- 
nection with the shipment in interstate commerce of one trucklot 
of strawberries. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant and asserting a counterclaim arising out of 
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the same transaction in the amount of $953.99. Complainant filed a 
reply to the counterclaim denying any liability thereunder. 

The amount claimed in the formal complaint or counterclaim 
does not exceed $15,000, and the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR § 47.20) is 
applicable. Pursuant to this procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the 
Department’s report of investigation. In addition, the parties were 
given an opportunity to file evidence in the form of sworn state- 
ments. Complainant filed an opening statement, and respondent 
filed an answering statement. Complainant also filed a statement 
in reply and a brief. 


FINDINGS OF FACT 


1. Complainant, Well-Pict, Inc., is a corporation whose address is 
P.O. Box 973, Watsonville, California. At the time of the transac- 
tion involved herein complainant was licensed under the Act. 

2. Respondent, Sam Wang Food Corp., Inc., is a corporation 
whose address is 1258 5th Street N.E., Washington, D. C. At the 
time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about May 30, 1984, complainant sold to respondent 768 
flats of strawberries at $5.00 per flat, plus $.60 per flat for cooling, 
$148.00 for Tectrol and $11.15 for a Ryan temperature recorder, for 
a total price for the lot of $4,460.05. 

4. Complainant shipped the trucklot of strawberries from loading 
point in California on May 30, 1984, at 9:15 p.m. local time, to re- 
spondent in Washington, D. C. The strawberries arrived in Wash- 
ington, D. C., and were unloaded at approximately 1:00 a.m. on 
June 5, 1984, into respondent’s warehouse. Respondent made nota- 
tions on the bill of lading indicating that the strawberries were in 
poor condition. 

5. The Ryan temperature tape showed temperatures throughout 
the trip which ranged generally from 34 to 36 degrees, but included 
a few short term excursions into the 45 to 48 degree range. 

6. On June 6, 1984, at 6:10 a.m., the strawberries were federally 
inspected at respondent’s warehouse. The inspection showed the 
temperatures to range from 35 to 38 degrees Fahrenheit, and 
showed the condition to be as follows: 


Berries mostly ripe and firm. Mostly dull, some fairly 
bright. 15 to 75% in most, none in some, average 35% soft 
and leaking berries. Decay ranges 5 to 40%, in most, none 
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in some, average 14% Gray Mold Rot, mostly nested some 
scattered throughout pack. 


7. Respondent notified the broker, M & M Brokerage Company of 
Watsonville, California, on June 6, 1984, that 386 flats of the straw- 
berries were in unsalable condition. The broker notified complain- 
ant of the condition of the strawberries on or about June 7, to June 
9, 1984. 

8. On June 11, 1984, at 9:45 a.m., 386 flats of the strawberries 
were federally inspected in respondent’s warehouse. The inspection 
showed the temperatures to range from 40 to 42°F and stated the 
condition to be as follows: 


Generally 35 to 75%, in few none, average 44% Soft and 
leaking berries. Decay ranges 25 to 100% Average 46% 
Gray Mold Rot in well developed stages. 


It was noted on the certificate that respondent stated to the inspec- 
tor that the lot of strawberries was to be dumped. 

9. Respondent dumped 386 flats of the strawberries, and paid 
complainant at the contract rate for the remaining strawberries, 
plus cooling, Tetrol, and temperature recorder charges for the 
entire load, or a total of $2,530.05. 

10. The informal complaint was filed on July 3, 1984, which was 
within nine months after the cause of action alleged herein ac- 
crued. 


CONCLUSIONS 


Complainant brings this action to recover the balance of the pur- 
chase price of the 768 flats of strawberries accepted by respondent. 
Respondent contends that it rejected 386 flats of the strawberries, 
and only conditionally accepted the remaining strawberries. How- 
ever, it has been consistently held that even a partial unloading of 
a shipment of perishable produce is an exercise of sufficient control 
over the entire load to constitute an acceptance thereof. See Crown 
Orchard Co. v. Mid-Valley Produce Corporation, 34 Agric. Dec. 1381 
(1975). Respondent is deemed to have accepted the entire load of 
strawberries, and consequently became liable to complainant for 
the full purchase price thereof less any damages shown to have 
been incurred due to any breach of contract by complainant. The 
burden of proving both breach and damages rest upon respondent. 
The Grower-Shipper Potato v. Southwestern Produce Co., 28 Agric. 
Dec. 511 (1969). 

Respondent also contends that the contract between the parties 
called for the strawberries to grade U.S. No. 1. Although the sale of 
the strawberries was negotiated through a broker, neither party 
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submitted a copy of a broker’s memorandum of sale. Also the 
record does not contain any statement from the broker. The only 
documentation of this sale is complainant’s invoice which does not 
show that the strawberries were sold with any grade designation. 
Respondent used the bottom of the invoice to render its accounting 
to complainant, and made no objection thereon to the terms of the 
sale. Complainant has consistently denied that the strawberries 
were sold as U.S. No. 1, and accordingly we find that the strawber- 
ries were sold without any designation as to grade. 

Both parties admit that the strawberries were sold on a f.o.b. 
basis. Consequently under the applicable regulations (7 CFR 
§ 46.43(i) & (j)) the suitable shipping condition warranty was in 
effect as to this shipment. Under the terms of the warranty com- 
plainant was obligated to ship strawberries which would arrive at 
contract destination without abnormal deterioration provided 
transportation services and conditions were normal. The Ryan tem- 
perature tape, as well as the pulp temperatures disclosed by the 
federal inspection of June 6, 1984, indicate that transportation 
service and conditions were normal. Complainant, however, con- 
tends that the federal inspection on June 6, some thirty hours after 
arrival of the berries, should be discounted as being too late. Cer- 
tainly we would prefer to see inspections made as soon as possible 
after the arrival of perishable produce. Nevertheless the inspection 
of these berries showed that temperatures had been kept within an 
acceptable range, and consequently the results of the inspection 
showing an average of 35% soft and leaking berries, plus an aver- 
age of 14% Gray Mold Rot, are clearly indicative of a failure of the 
strawberries to make good delivery at time of arrival. See Rala 
Singh Farms v. E. Armata, Inc., 32 Agric. Dec. 679 (1973.) 

Complainant also vigorously maintains that it was not given 
notice of a breach within a reasonable time. The requirement for 
notice of a breach of warranty within a reasonable time is set forth 
in section 2-607(3)(a) of the Uniform Commercial Code. Its purpose, 
as stated in a comment to that section, is to prevent commercial 
bad faith. See Spudco v. Yick Lung Co., 36 Agric. Dec. 715 (1977). 
Complainant maintains in its brief and in its statement in reply, 
that it was not notified of any condition problems in the strawber- 
ries either director through the broker until “some ten days after 
shipment.” However, complainant’s representative in filing the in- 
formal complaint in this proceeding stated that “according to Well- 
Pict’s salesman, Mr. Dan Murphy, his notes reflect that approxi- 
mately eight to ten days after shipment, his office was notified of 
apparent arrival problems with the strawberries. Eight days after 
shipment would be on June 7, 1983. Consequently, by complain- 
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ant’s own admission it may have been notified of the breach as 
early as one day following the federal inspection of the strawber- 
ries, or two to three days after arrival. We do not feel that this 
time length, under the circumstances of this case, is excessive or 
unreasonable. See Eli Smith v. Hy Fisher, 16 Agric. Dec. 1008 
(1957). In summary, we find that respondent has adequately shown 
that complainant breached the contract of sale by shipping straw- 
berries which were not in suitable shipping condition at time of 
shipment, and that respondent gave adequate and timely notice of 
the breach to complainant. 

Since respondent accepted the trucklot of strawberries it became 
liable to complainant for the full contract price thereof less dam- 
ages resulting from complainant’s breach. The measure of damages 
is the difference at the time and place of acceptance between the 
value of the goods accepted and the value they would have had if 
they had been as warranted. See UCC § 2-714. Respondent segre- 
gated out of the total 768 flats of strawberries, 382 flats which it 
deemed to be salable. Respondent paid complainant the full con- 
tract price for these berries. The remaining 386 flats of berries 
were stated by respondent, when it gave notice to the broker of 
complainant’s breach, to be unsalable. Respondent on June 11, 
1984, secured a federal inspection of these berries which showed an 
average of 44% soft and leaking berries and an average of 46% 
Gray Mold Rot in well developed stages. Respondent submitted this 
inspection certificate as a dump certificate, and it clearly qualifies 
as such. We conclude that the 386 flats of strawberries had no com- 
mercial value. 

The proper method for respondent to have shown the value of 
the strawberries which it accepted would have been to have sub- 
mitted the results of the resale of the berries not dumped. Instead 
of doing this respondent paid for these berries at the contract rate. 
In view of the overall poor condition of the berries as shown by the 
federal inspection on June 6, we will accept respondent’s method of 
showing damages in this proceeding. The Uniform Commercial 
Code, Section 1-106, states in relevant part that ‘The remedies pro- 
vided by this Act shall be liberally administered to the end that 
the aggrieved party may be put in as good a position as if the other 
party had fully performed . . .” The comments to this section state 
that one purpose thereof was “to reject any doctrine that damages 
must be calculable with mathematical accuracy.” As stated earlier 
in this proceeding respondent not only paid for the berries not 
dumped at the contract price, but also paid complainant for the 
Tectrol and cooling expenses for the total shipment of berries. Re- 
spondent only deducted from the invoice the contract price of $5.00 
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per flat for the 386 flats of strawberries dumped, or $1,930.00. We 
will accept this amount as respondent’s damages. 

Respondent’s counterclaim requested $1.50 per flat for all of the 
berries on the grounds that they failed to meet the alleged contract 
requirements of grading U.S. No. 1. We have already disposed of 
this contention by our finding that the contract did not call for the 
strawberries to grade U.S. No. 1. The remainder of respondent’s 
counterclaim is an effort to recoup the cooling, Tectrol and USDA 
inspection costs relative to the shipment of strawberries. However, 
in view of respondent’s failure to account in the normal manner by 
showing the gross proceeds of the resale of the berries less ex- 
penses of the resale, we cannot award respondent this amount. The 
counterclaim should be dismissed. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


AcTION PRopUcE v. CorGAN & Son, Inc. PACA Docket No. 2-6801. 
Decided February 14, 1986. 


Burden of proof as to breach and damages-upon respondent—Answer not verified- 
no evidentiary value—Breach of warranty and damages-not proven. 

Respondent held liable for the contract prices of 9 of the 15 lots of lettuce it received 
and accepted without objection. Respondent failed to sustain its burden of proving a 
breach of warranty and damages with regard to the 6 remaining lots, as its answer 
and supporting documents were not in evidence because the answer was unverified, 
and the documents did not support respondent’s position. 


Andrew Stanton, Presiding Officer. 
Thomas Oliveri, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended 7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $85,939.04 in con- 
nection with the sale of 15 truckloads of lettuce in interstate com- 


merce. 
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A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability. 

Although the amount claimed as damages is in excess of 
$15,000.00, the parties waived oral hearing. Therefore, the short- 
ened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as is the verified complaint. The answer, since it is unverified, is 
not considered a part of the evidence. The parties were given an 
opportunity to submit additional evidence in the form of verified 
statements and to file briefs. Complainant submitted an opening 
statement, but respondent elected not to submit any additional evi- 
dence. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Action Produce, is a partnership whose address 
is P.O. Box 1712, Glendale, Arizona. 

2. Respondent, Corgan & Son Inc., is a corporation whose address 
is 161-162 N.Y.C. Terminal Market, Bronx, New York. At the 


times of the transactions involved herein, respondent was licensed 
under the Act. 

3. In August and September 1984, complainant sold to respond- 
ent 15 truckloads of lettuce, as follows: 


Com- 
plainant’s 
Invoice 

0. 


Con- 
Date Shipped tract 
Price 


1202 8/2/84 $7,100.90 
1286 8/13/84 8,299.50 
1333 8/17/84 5,763.30 
1356 8/18/84 6,094.50 
1417 8/30/84 4,677.50 
1422 8/31/84 4,412.90 
1428 9/4/84 4,677.50 
1445 9/5/84 4,412.90 
1470 9/6/84 4,422.50 
1487 9/7/84 6,425.70 
1522 9/12/84 7,996.90 
1525 9/13/84 7,227.30 
1560 9/18/84 6,094.50 
1576 9/19/84 2,128.24 
1607 9/21/84 6,204.90 


$85,939.04 
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4. Complainant shipped the 15 trucklots of lettuce to respondent, 
which accepted them but has failed to make any payment therefor. 
5. A formal complaint was filed on January 10, 1985, which was 
within nine months from when the causes of action herein accrued. 


CONCLUSIONS 


Respondent does not deny receiving and accepting the 15 lots of 
lettuce, and therefore is liable for the full contract price, less dam- 
ages due to any breach of warranty on the part of complainant. Re- 
spondent bears the burden of proving the breach and damages by a 
preponderance of the evidence. Rogelio C. Sardina d/b/a Sardinas 
Farms v. Caamano Bros., Inc., 42 Agric. Dec. 1275 (1983). 

In its unsworn answer, respondent offers no defense to nine of 
the 15 trucklots which complainant alleges it received and accept- 
ed, but claims that six of the trucklots were in poor condition, and 
has enclosed along with its answer six inspection reports purport- 
edly evidencing this poor condition. However, neither the answer 
nor the inspection reports can be given any consideration as evi- 
dence, since the answer was not verified. H. & M. Fujishige v. Mike 
Phillips Enterprises, Incorporated, 30 Agric. Dec. 1095 (1971). 

Even if we were to give evidentiary value to these documents, 
they would not be sufficient to sustain respondent’s burden of 
proof. The inspection report alleged to apply to complainant’s in- 
voice number 1333 covers only 350 cartons out of the 832 cartons 
shipped, and therefore, its findings of 10% damage by discoloration 
and 7% decay in the head leaves are not representative of the con- 
dition of the entire load. Similarly, the inspection applicable to 
complainant’s invoice number 1356 was taken on only 120 of the 
880 cartons shipped, and the inspection pertaining to complainant’s 
invoice number 1560 was taken on 300 cartons of the 880 cartons 
shipped. Neither of these inspections are representative of the con- 
dition of the lettuce when it arrived at respondent’s place of busi- 
ness. The inspection of complainant’s invoice number 1576 shows 
93% decay, but it was taken on October 3, 1984, which was 12 days 
after the lettuce was shipped on September 21, 1984. That inspec- 
tion cannot, therefore, be given any weight. The inspections per- 
taining to complainant’s invoice numbers 1522 and 1525 appear to 
show that the lettuce was in unsuitable shipping condition, in 
breach of warranty (7 CFR 46.46(j)). However, even if complainant 
did commit a breach of warranty with respect to these two loads, 
the burden is still upon respondent to show the difference between 
the value of the lettuce if it had been as warranted, and its actual 
value. The actual value of the lettuce for invoice numbers 1522 and 
1525 cannot be determined because respondent has not submitted 
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any evidence of resale. Salinas Marketing Cooperative v. Ed A. Keil 
Produce, Inc., 42 Agric. Dec. 1237 (1983). Therefore, it is clear that 
with respect to the six loads of lettuce which respondent asserts 
were abnormally deteriorated, respondent has failed to sustain its 
burden of proving a breach of warranty and damages resulting 
from the breach. 

Respondent has offered no defense to liability for nine of the 
trucklots of lettuce which it admittedly accepted, and we have 
found that respondent has failed to sustain its burden of proving a 
breach and damages with respect to the six lots of lettuce it con- 
tends were abnormally deteriorated. Therefore, respondent is liable 
for the entire contract price for the 15 trucklots of $85,939.04, and 
its failure to pay this sum to complainant is a violation of section 2 
of the Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
te complainant, as reparation, $85,939.04, with interest thereon at 
the rate of 18% per annum from October 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


Unitep Distrisutors, INc. v. FieERRO ENTERPRISES. PACA Docket 
No. 2-6808. Decided February 14, 1986. 


Interstate Commerce—Substantial Evidence—Damages. 
Where complainant fails to prove peaches were moved in interstate commerce or 
sold in contemplation of such movement, complainant is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $6,075.15 in con- 
nection with the shipment of a truckload of peaches. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 





PERISHABLE ARGICULTURAL COMMODITIES ACT 
Volume 45 Number 1 


served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000, and the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. Pursu- 
ant to this procedure, the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an op- 
portunity to file evidence in the form of sworn statements. The re- 
spondent filed a verified answering statement, and the complainant 
filed a verified statement in reply. Also, complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, United Distributors, Inc., is a corporation whose 
mailing address is 746 South Central Avenue, Los Angeles, Califor- 
nia 90021. 

2. Respondent, Mike Fierro, is an individual doing business as 
Fierro Enterprises whose mailing address is 1847 Michigan 
Avenue, Fresno, California 93705. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 

3. On or about July 21, 1983, respondent purchased 1203 cartons 
of peaches from the complainant at an agreed f.o.b. price of $4.45 
per carton for a total agreed f.o.b. price of $5,353.35. The truckload 
of peaches was shipped to the complainant in care of Valley Fruit 
& Produce, San Julien Street, Los Angeles, California. Upon arriv- 
al, on July 22, 1983, the truckload of peaches was the subject of a 
federal inspection. The inspection certificate issued subsequent 
thereto (Certificate No. F 070781) indicates that the condition of 
the peaches was as follows “Firm and ground color turning yellow. 
All cartons generally show ¥ to entire surface damage by brown to 
black discoloration. No decay.” 

4. On August 15, 1983, subsequent to an inspection by the Los 
Angeles County Agricultural Commissioner which showed that the 
peaches had 90% mold and decay, Valley Fruit & Produce dumped 
the 1,203 cartons of peaches. 

5. On October 3, 1983, the complainant issued a check to respond- 
ent in payment for multiple loads of produce in the amount of 
$17,159.40. Complainant claims that within that total was payment 
of $5,353.35 to respondent with regard to the subject shipment of 
peaches. On or about November 11, 1983, complainant requested 
reimbursement for this payment. Respondent refused to do so. 

6. On or about November 22, 1983, the complainant billed the re- 
spondent for the subject shipment, as follows: 1203 cartons of 
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peaches at $4.60 per carton ($5,533.80), and 45 cents per carton 
freight ($541.35), for a total billing of $6,075.15. 

7. The informal complaint was filed on July 3, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The dispositive issued in this case is whether or not the peaches 
were shipped in interstate commerce, or even in contemplation 
thereof. It is only such produce as is shipped in interstate com- 
merce, or in contemplation thereof, over which we have jurisdiction 
in this forum. See Dave Mendrin & Son v. Nick Delis Co., 28 Agric. 
Dec. 1555 (1969). The complainant, in its complaint, pleaded that 
the peaches involved here were shipped in “interstate commerce.” 
After the Presiding Officer gave the complainant notice to show 
cause why the complaint should not be dismissed for want of juris- 
diction due to its failure to allege either that the peaches were 
shipped in interstate commerce or that the shipment was made in 
contemplation of interstate commerce, the complainant replied it 
had intended to ship the peaches to Hawaii. In view of this, the 
Presiding Officer permitted the case to proceed to judgment. The 
respondent, however, in its answering statement, denied that these 
peaches were sold in contemplation of interstate commerce, and in- 
dicated that these peaches were not purchased in a condition which 
would have allowed them to be shipped to Hawaii. The complain- 
ant did not respond to these allegations. We must hold, therefore, 
that the complainant failed to carry its burden of proving that the 
subject shipment was made in contemplation of interstate com- 
merce, and we must hold that we have no jurisdiction over the 
matter. P. C. Kellam v. Virginia Tomato Corp., 29 Agric. Dec. 835 
(1970). Therefore, the complaint must be dismissed. 

In any event even had we jurisdiction over this matter, we would 
have to hold that the complainant failed to prove, by substantial 
evidence, all of the material aspects of its allegations. For example, 
in order satisfy its burden of proof, the complainant would have to 
have shown that the respondent breached their contract by ship- 
ping goods which were not in conformance with their contractual 
agreement, and that it was damaged thereby. However, the com- 
plainant has failed to provide any evidence that the peaches were 
not in compliance with the parties’ agreement when they were re- 
ceived. The inspection on July 22, 1983, did show a significant 
amount of discoloration, but there is evidence that the peaches 
were sold at below market prices because of their maturity and 
that they were not suitable, when sold, for shipping beyond local 
markets. In view of this evidence, which was not satisfactorily dis- 
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puted by complainant, there is insufficient evidence for us to have 
concluded that there was a breach of contract by the respondent. 
Moreover, the complainant has failed to prove any damages what- 
soever because, apparently, the peaches in the subject shipment sat 
at Valley Distributors from their July 22, 1983, arrival until they 
were dumped in August 15, 1983. There is no allegation nor any 
proof that the peaches were totally unsaleable when received. Nor 
is there any evidence that the complainant attempted to sell the 
peaches prior to their being dumped. Complainant’s failure to show 
either that the peaches were unmerchantable upon receipt, or the 
value of the peaches received through a prompt and proper resale, 
renders its ability to prove damages impossible since it cannot 
show the value of the peaches as received. We would therefore 
have to have concluded that the complainant failed to establish 
any damages caused by the alleged breach committed by the re- 
spondent. Ralph Samsel Co. v. L. Gillarde Sons Co., 19 Agric. Dec. 
324 (1960). Under these circumstances too, the complaint would 
have been dismissed. New England Grape v. Crane, 30 Agric. Dec. 
992 (1971). 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


MISCELLANEOUS REPARATION DECISIONS 


PIONEER MARKETING COMPANY v. JOHN R. HOFFMAN, JR., PRODUCE 
Company. PACA Docket No. 2-6711. Decided January 15, 1986. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.), an 
order was issued on November 21, 1985, requiring respondent to 
pay complainant $2,904.00 plus interest from April 1, 1984, until 
paid. On December 6, 1985, respondent moved for reconsideration 
of that decision based on ‘‘new evidence.” 

The “new evidence” submitted by respondent is inadmissible at 
this time. In order to gain admission of evidence into the instant 
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record, respondent would have to have filed a petition to reopen. 
However, petitions to reopen the record in a reparation case can 
only be entertained prior to the issuance of the final order. 7 CFR 
§ 47.24(b). In this case, the final order was issued on November 21, 
1985. Thus, even had respondent filed a petition to reopen at this 
time, it would have to have been denied. Moreover, since respond- 
ent did not show that its failure to adduce the evidence in a timely 
fashion was not the result of its failure to use due diligence the pe- 
tition, even if filed before the issuance of the November 21, 1985, 
Decision and Order, would have been denied. See Zenith Radio 
Corp. v. Hazeltine Research, Inc., 401 U.S. U.S. 321 (1971); and Re- 
construction Finance Corp. v. Commercial Union, Etc., 123 F. Supp. 
748 (S.D. N.Y. 1954). 

In any event, the “new evidence” offered by respondent has been 
reviewed, and it does not aid respondent’s cause at all because the 
“new evidence” does not relate to the 480 cartons of lettuce 
shipped to it by complainant on February 20, 1985, which are the 
subject of the complaint filed herein. Further, on reconsideration, 
respondent appears to be arguing that the broker (Taylor-Byers 
Co., Inc.) sold it the lettuce. The record, including respondent’s ad- 
missions in its verified answer, does not support this allegation. 
Rather, the record reflects that the broker performed its duties as 
a broker, and was not the seller of these cartons of lettuce to re- 
spondent. 

On the basis of all of the evidence in the record, we find that the 
November 21, 1985, Decision and Order is amply supported by the 
evidence and by the law applicable thereto. Accordingly, respond- 
ent’s petition for reconsideration is dismissed without prior service 
upon complainant. 

The order of November 21, 1985, is reinstated except that the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 

Copies of this order shall be served upon the parties. 


GRENADA MARKETING, INC., a/t/a RicHARD A. Guiass Co., v. WEST- 
ERN PropuceE Company. PACA Docket No. 2-6945. Order 
issued January 17, 1986. 


Thomas R. Oliveri, Newport Beach, Cal., for complainant. 
Tamara J. Wobig, Phoenix, Arizona, for respondent. 


Andrew Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $6,048.00 in connection with a 
transaction involving the shipment of strawberries in interstate 
commerce. 

A copy of the formal complaint was served on respondent. By 
letter dated November 20, 1985, complainant notified the Depart- 
ment that respondent tendered to complainant a check in full set- 
tlement of complainant’s claim. Complainant, in its letter of No- 
vember 20, 1985, authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


GRANADA MARKETING, INC. v. Rocky Propuce, Inc. PACA Docket 
No. 2-6958. Order issued January 17, 1986. 


Thomas R. Oliveri, Newport Beach, Cal., for complainant. 
Respondent, pro se. 


Andrew Stanton, Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $16,791.25 in connection with 
a transaction involving the shipment of grapes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. Com- 
plainant, in its letter of November 14, 1985, authorized dismissal of 
its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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R&A Propuce Dist. Co. Inc. v. Tommy M. Brown and Timotny X. 
Coun d/b/a SaratoGa Distrisutors. PACA Docket No. 2- 
7000. Order issued January 17, 1986. 


Andrew Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $4,740.30 in connection with a 
transaction involving the shipment of watermelons in interstate 
commerce. 

A copy of the formal complaint was served on respondent. Com- 
plainant, in its letter of October 22, 1985, authorized dismissal of 
its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


FREsH Pak, INC.v. DEKLE BROKERAGE Co., Inc. PACA Docket No. 2- 
6455. Decided February 4, 1986. 


A. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donaid A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et. seq.), in 
which a Decision and Order was issued by the Judicial Officer on 
July 12, 1985, awarding reparation to complainant in the amount 
of $5,337.50, plus interest. Respondent filed a timely petition for re- 
consideration and a Stay Order was issued on September 25, 1985. 

Respondent alleges in its petition that it purchased the potatoes 
at issue from Trademark Produce & Sales, Kennewick, Washing- 
ton, and that the Decision and Order erred in concluding that re- 
spondent purchased the potatoes from complainant, with Trade- 
mark acting only as the broker. However, Finding of Fact 3 of the 
Decision and Order states that Trademark sent a confirmation of 
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sale to both parties clearly revealing that the sale was made from 
complainant to respondent, with Trademark as the broker. Re- 
spondent admits in paragraph 4 of its petition that it received this 
confirmation arid has never alleged having objected to it. There- 
fore, respondent’s allegation that it purchased the potatoes from 
Trademark is not supported by the record. 

Respondent also contests the conclusion of the Decision and 
Order that it accepted the potatoes. Respondent alleges that it gave 
notice of rejection to Trademark at 3:28 p.m. on February 28, 1983, 
which was 43 minutes after the potatoes were inspected at 2:45 
p.m. that same date, and denies that it first notified Trademark of 
its desire to reject at 8:50 a.m. the next day, as found by the Deci- 
sion and Order. There is some evidence that notice of rejection was 
given to the broker at 3:28 p.m., as respondent’s telephone bill 
shows a call made at that time. However, a different time for noti- 
fication was asserted by the broker who, in a letter to the Depart- 
ment, said that it was not notified until 6:50 a.m. the day after the 
inspection, or 8:58 a.m. in respondent’s time zone. Resolution of 
this conflicting evidence is not necessary, since, as the Decision and 
Order concluded, it is clear from the record that at the time of the 
inspection, respondent accepted the potatoes by unloading them, 
and any subsequent attempt at rejection would, therefore, have 
been unreasonable. Respondent argues that unloading was neces- 
sary to make the truckload of potatoes accessible for inspection. 
However, the inspection report does not support respondent, as it 
states after “Remarks” only that “Inspection made during unload- 
ing process.” If the unloading had occurred solely to permit the po- 
tatoes to be inspected, such would have been clear from the inspec- 
tion report. 

There is no merit to respondent’s allegations of error. Therefore, 
the September 25, 1985, Stay Order is hereby vacated and the July 
12, 1985, Decision and Order is hereby reinstated. The amount 
awarded in the July 12, 1985, Decision and Order, including inter- 
est, shall be paid within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 





MISCELLANEOUS 
Volume 45 Number 1 


KITAHARA Farms, INc., a/t/a KITAHARA PACKING Co., v. UNION 
Fruit Company. PACA Docket No. 2-6664. Decided February 
4, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
DENIAL OF PETITION TO REOPEN 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.), an 
order was issued July 1, 1985, awarding reparation to complainant 
against respondent in the amount of $10,324.33. On July 10, 1985, 
respondent filed a petition for reconsideration. On August 12, 1985, 
the order of July 1, 1985, was stayed. On November 25, 1985, the 
respondent’s petition was denied and the order of July 1, 1985, was 
reinstated except that the reparation awarded therein was ordered 
paid within thirty (80) days from November 25, 1985. On December 
17, 1985, the respondent moved to reopen this matter. Under the 
Rules of Practice, such motions can only be entertained prior to the 
issuance of a final order. 7 CFR § 47.24. Since the order in this case 
was issued on July 1, 1985, respondent’s motion to reopen must be 
denied. In any event, the evidence, which consists of documents re- 


lated to a transaction which took place two months after the trans- 
action at issue, is not relevant or material to the issues in this case. 
It is noted that the November 25, 1985, order was not stayed by 
the filing of the respondent’s motion to reopen, and that the re- 
spondent is expected to have complied therewith. 
Copies of this order shall be served upon the parties. 


GLOBAL TRADING, INC., v. LIMPERT Bros. Inc. PACA Docket No. 2- 
6679. Order issued February 4, 1986. 
G. S. Whitten, Presiding Officer. 


David B. Ward, Greenville, S.C., for complainant. 
Mitchell H. Kisner, Vineland, New Jersey, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on December 11, 1985, awarding reparation 
to the complainant in the amount of $8,227.10. By letter received 
December 26, 1985, respondent has moved that this matter be re- 
considered and reopened. 
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Accordingly, the order of December 11, 1985 is hereby stayed. 
Complainant may have ten days from receipt of this order to file 
an answer to the petition to reconsider and reopen. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant, along 
with this order. 


Gop Coast PACKING, INc., v. CorGAN & Son, Inc. PACA Docket 
No. 2-6715. Order issued February 6, 1986. 


Andrew Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, Calif., for complainant. 
Leonard Krences, Harrison, New York, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 


against respondent in the amount of $52,268.30 in connection with 
a transaction involving the shipment of mixed vegetables in inter- 
state commerce. 

A copy of the formal complaint was served on respondent, which 
filed an answer thereto, denying liability. 

In a letter dated July 19, 1985, respondent moved to dismiss the 
complaint, claiming that complainant had filed suit in the Su- 
preme Court of the State of New York, County of Bronx, No. 
18654/84, involving the same parties and issues as the reparation 
complaint. In a letter dated August 5, 1985, complainant was given 
five days from its receipt of such letter to show cause why the repa- 
ration complaint should not be dismissed, pursuant to 7 U.S.C. 
499e(b). Complainant was given several extensions to respond to 
the notice to show cause and eventually was told that its requested 
extension until January 6, 1986, would be its last. Counsel for com- 
plainant, in a letter dated January 6, 1986, indicated that it has 
been unable to obtain a voluntary dismissal of the court action. We 
must thus conclude that complainant has made an election of rem- 
edies under 7 U.S.C. 499e(b). Respondent’s motion to dismiss is, 
therefore, granted. 

Copies of this order shall be served upon the parties. 
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TANITA Farms, INc. v. THADDEUS J. SOBIECH d/b/a TED SoBIECH. 
PACA Docket No. 2-6866. Order issued February 6, 1986. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, Calif., for complainant. 
Jeffrey D. Sherwin, Middletown, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $79,176.00 in connection with 
a transaction involving the shipment of onions in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
motion filed on December 23, 1985, complainant authorized dismis- 
sal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


CoLorADO Potato GROWERS EXCHANGE v. RICHARD C. SHELTON d/b/ 
a Mip-VALLEY BROKERAGE Co. PACA Docket No. 2-6980. Order 
issued February 6, 1986. 


Complainant, pro se. 
Scott Toothaker, McAllen, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $12,150.00 in connection with 
a transaction involving the shipment of onions in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated December 13, 1985, complainant notified the Depart- 
ment that respondent tendered to complainant a check in full set- 
tlement of complainant’s claim. Complainant, in its letter of De- 
cember 13, 1985, authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 
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Copies of this order shall be served upon the parties. 


FURUKAWA SALEs Co., INc., v. CANINO PropuceE Co., INc., and/or 
BENCHMARK BROKERAGE, INc. PACA Docket No. 2-7007. Order 
issued February 6, 1986. 


Thomas R. Oliveri, Newport Beach, Calif., for complainant. 
Respondents, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against Canino Produce Co., Inc. (hereinafter, ‘“Canino’”’), and in the 
event Canino is found not to be liable, against Benchmark Broker- 
age, Inc. (hereinafter, ‘““Benchmark’’), in the amount of $1,728.00 in 
connection with a transaction involving the shipment of strawber- 
ries in interstate commerce. 

A copy of the formal complaint was served upon each respond- 
ent. Neither respondent filed an answer, and a Default Order was 
issued on September 17, 1985, against Canino in the amount of 
$1,728.00. As Canino was found liable for the full amount of the 
complaint, the complaint against Benchmark was dismissed, in ac- 
cordance with complainant’s allegation of liability. Canino later 
moved to reopen after default, and such motion was granted as to 
Canino only. The Default Order’s dismissal of Benchmark re- 
mained unaffected by the reopening of the complaint against 
Canino. 

In a letter dated December 2, 1985, complainant authorized dis- 
missal of the complaint against Canino, asserting that Benchmark 
was solely liable. The complaint against Canino is, therefore, dis- 
missed. However, as Benchmark is no longer subject to a repara- 
tion order, since the complaint against Benchmark was dismissed 
in the September 17, 1985, Default Order, no order of reparation 
can now be issued against Benchmark. 

Copies of this order shall be served upon the parties. 
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Dua. Distrisutors, INc., v. A. PELLEGRINO & Son, INc., and/or 
MELON Propuce. PACA Docket No. 2-7008. Order issued Feb- 
ruary 6, 1986. 


Andrew Stanton, Presiding Officer. 

Complainant, pro se. 

Joseph E. Obreys, Boston, Mass., for respondent Melon Produce. 
Respondent Pellegrino & Son, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondents, jointly and severally, in the amount of 
$10,689.25 in connection with a transaction involving the shipment 
of mixed vegetables in interstate commerce. 

In a letter dated December 6, 1985, the Department informed 
complainant that respondent Melon Produce had provided evidence 
that complainant had filed suit in the United States District Court 
for the District of Massachusetts (No. 85-3019-W) against both re- 


spondents, involving the same issues as the reparation complaint. 
Complainant was given 15 days from its receipt of such letter to 
provide evidence that the court suit had been dismissed without 
prejudice, or the reparation complaint would be dismissed, pursu- 
ant to 7 U.S.C. § 499e(b). Complainant did not file a response. 
Therefore, the complaint herein is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Moun TAIN View Propuce v. Rex E. Sparks Propuce and/or C.J.’s 
BROKERAGE. PACA Docket No. 2-6653. Order issued February 
138, 1986. 


Peter Train, Presiding Officer. 

Harold E. Creamee, Idaho Falls, Idaho, for complainant. 

T.C. Bowen, Jr., Tazewell, VA., for respondent Sparks Produce. 

Stephen M. McCarron, Silver Spring, MD., for respondent Mark L. Haness, d/b/a 
C.J.’s Brokerage. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


On November 4, 1985, the parties filed a release in the above-cap- 
tioned case giving notice that they had reached a settlement in the 
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above-captioned case. The settlement provided, inter alia, that com- 

plainant would promptly notify the Department of Agriculture that 

his claim was settled once he received the agreed-upon payments. 

Payment has been received and complainant has authorized dismis- 

sal of complaint. Therefore this complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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REPARATION DEFAULT DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


VitTA-WELLBROCK-KEARNEY INc. v. A.A.A. Propuce Inc. PACA 
Docket No. RD-86-94. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as reparation 
$1,750.00 plus 13 percent interest per annum from February 1, 
1985, until paid. 


Texas DISTRIBUTING Co. INC. v. CHINO’s PropucE Inc. PACA 
Docket No. RD-86-95. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as _ reparation, 
$31,128.60 plus 13 percent interest per annum from December 1, 
1984, until paid. 


GERALD E. MANN a/t/a Fiesta PRODUCE v. SUNSHINE JUICE Corp. 
PACA Docket No. RD-86-96. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$8,968.00 plus 13 percent interest per annum from January 1, 1985, 
until paid. 


Corky Foops Corp. v. PRN Fruit AND VEGETABLE Brokers INC. 
PACA Docket No. RD-86-97. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,300.00 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


ELmMco v. CENTRAL Propuce Corp. and/or NATIONAL PropuceE Dis- 
TRIBUTORS Inc. PACA Docket No. RD-86-98. Decided January 2, 
1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$18,976.50 plus 13 percent interest per annum from April 1, 1985, 
until paid. 
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Sam Wonc & Son Inc. v. Lyco Foop Propucts. PACA Docket No. 
RD-86-99. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$19,123.20 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


Tom LANGE Company INc. v. BEN CONTRERAS PropuceE. PACA 
Docket No. RD-86-100. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$33,801.30 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


MountTAIN LAND APPLE SALES INCORPORATED v. CROWN PRODUCE 
Co. PACA Docket No. RD-86-101. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$4,200.00 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


FoOwLeER PACKING Co. INc. v. CRowN PropucEe Co. PACA Docket 
No. RD-86-102. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,147.60 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


Four Star Tomato Inc v. Crown Propuce Co. PACA Docket No. 
RD-86-103. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$30,250.00 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


SucasA PropuceE Inc. v. CRown Propuce Co. PACA Docket No. 
RD-86-104. Decided January 2, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$62,222.80 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


C. H. Roprnson Company v. Wuizpac Inc. PACA Docket No. RD- 
86-105. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$5,128.80 plus 13 percent interest per annum from February 1, 
1985, until paid. 


RatpeyH & Cono COMUNALE PRODUCE Corp. v. Tom PANNO, JR. INC. 
PACA Docket No. RD-86-106. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as reparation, $910.00 
plus 13 percent interest per annum from December 1, 1985, until 
paid. 


C. H. Roprnson Company v. T & M Market Services INc. a/t/a 
Get Fresh Propuce Co. PACA Docket No. RD-86-107. Decided 
January 2, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$5,720.85 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


INTERSTATE PACKING Co. v. BARTON’S Propuce Inc. PACA Docket 
No. RD-86-108. Decided January 2, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$1,790.00 plus 13 percent interest per annum from February 1, 
1985, until paid. 


Hunt Or Company a/t/a PLANTATION PRODUCE COMPANY Uv. 
GEORGE Howarp d/b/a THE PropucE Co. PACA Docket No. RD- 
86-109. Decided January 2, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$15,208.60 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


E & S Grape Growers & SHIPPERS v. SANTA FE-WEST SIDE GRAPE 
Distrisutors. PACA Docket No. RD-86-110. Decided January 3, 
1986. 


Respondent was ordered to pay complainant, as _ reparation, 
$1,500.00 plus 13 percent interest per annum from October 1, 1984, 
until paid. 


C. H. RoBinson CoMPANY v. JAMES N. FAULKNER d/b/a THE JIM 
FAULKNER Co. PACA Docket No. RD-86-111. Decided January 3, 
1986. 


Respondent was ordered to pay complainant, as reparation, $163.05 
plus 13 percent interest per annum from August 1, 1984, until paid. 


McKENNA Brotuers Ltp. v. J. P. DANIEL Propuce Inc. PACA 
Docket No. RD-86-112. Decided January 3, 1986. 


Respondent was ordered to pay complainant, as _ reparation, 
$7,922.50 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


LEE BrANDs INC. v. CRowN PrRopucE Co. PACA Docket No. RD-86- 
113. Decided January 3, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$13,667.90 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


Mauna Kea AGronomics Inc. v. CRown Propuce Co. PACA 
Docket No. RD-86-114. Decided January 3, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$6,599.40 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


MALENA PropucE INc. v. CROWN PropucE Co. PACA Docket No. 
RD-86-115. Decided January 3, 1986. 


Respondent was ordered to pay complainant, as _ reparation, 
$4,574.37 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


KELLY Propuce INc. v. CRowN Propuce Co. PACA Docket No. RD- 
86-116. Decided January 3, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$149,392.05 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


Rio Vista LimITED a/t/a GIUMARRA OF CARLSBAD v. CHINO’S 
Propuce Inc. PACA Docket No. RD-86-117. Decided January 3, 
1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$3,092.90 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


Marvin A. SCHWARZ d/b/a MARVIN SCHWARZ PRODUCE v. THE 
Propuce Co. PACA Docket No. RD-86-118. Decided January 6, 
1986. 


Respondent was ordered to pay complainant, as reparation, 
$5,134.80 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


AustTIn J. MERKEL Co. INc. v. DAvip FREED d/b/a FREED PRODUCE 
Co. PACA Docket No. RD-86-119. Decided January 6, 1986. 
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Respondent was ordered to pay complainant, as reparation, $639.00 
plus 13 percent interest per annum from July 1, 1985, until paid. 


MANN Packinc Co. INc. v. WAYNE M. HATANAKA d/b/a W. H. Dis- 
TRIBUTING. PACA Docket No. RD-86-120. Decided January 6, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,716.70 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


Stx L’s Packinc Company Inc. v. Bussy Propuce. PACA Docket 
No. RD-86-121. Decided January 6, 1986. 


Respondent was ordered to pay complainant, as reparation, $647.50 
plus 13 percent interest per annum from February 1, 1985, until 
paid. 


Top Qua.ity Fruit & Propuce Distrisutors INc. v. ALPINE Bro- 
KERS Inc. PACA Docket No. RD-86-122. Decided January 6, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$6,100.00 plus 13 percent interest per annum from October 1, 1984, 
until paid. 


LEE Branps INc. v. JEFREY L. BARKER d/b/a JET FRESH DISTRIBUT- 
inc. PACA Docket No. RD-86-123. Decided January 6, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$3,496.50 plus 13 percent interest per annum from October 1, 1984, 
until paid. 


Texas DistriBuTING Co. INC. v. QUINTERO PropucE. PACA Docket 
No. RD-86-124. Decided January 6, 1986. 
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Respondent was ordered to pay complainant, as_ reparation, 
$5,500.00 plus 13 percent interest per annum from December 1, 
1984, until paid. 


JONES FamiILy Farm, v. SUN Root Foops Inc. PACA Docket No. 
RD-86-125. Decided January 6, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$7,793.61 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


APPLEWOOD ORCHARDS INC. v. BENCHMARK BROKERAGE INC. and/or 
FLEMING ComPANIES INc. PACA Docket No. RD-86-72. Decided 
January 15, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$1,219.75 plus 13 percent interest per annum from December 1, 
1984, until paid. 


Srevco Inc. v. ALL SEASONS HARVESTING CORPORATION a/t/a ALL 
Seasons Packinc. PACA Docket No. RD-86-126. Decided February 
12, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$6,732.00 plus 13 percent interest per annum from June 1, 1984, 
until paid. 


Dona.p F. Scuaus d/b/a Wm. ScHAuB & Co. v. SuPER Spups INC. 
PACA Docket No. RD-86-127. Decided February 12, 1986. 


Respondent was ordered to pay complainant, as reparation, $755.25 
plus 13 percent interest per annum from June 1, 1984, until paid. 


J & L Suwetton Inc. v. Quatitry Kinc Propuce Co. Inc. PACA 
Docket No. RD-86-128. Decided February 12, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$17,793.50 plus 18 percent interest per annum from July 1, 1985, 
until paid. 


Four Star Tomato Inc. v. REM BrokKErAGE Co. Inc. PACA Docket 
No. RD-86-129. Decided February 12, 1986. 


Respondent was ordered to pay complainant, as _ reparation, 
$9,862.50 plus 13 percent interest per annum from December 1, 
1984, until paid. 


Austin J. MERKEL Co. INc. v. CectL WHITE Propuce Inc. PACA 
Docket No. RD-86-130. Decided February 12, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,810.50 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


ANTON-ARGIRES Bros. & Co. INc. v. Ceci, WHITE PropuceE INC. 
PACA Docket No. RD-86-131. Decided February 14, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,257.00 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


STRUBE CELERY & VEGETABLE. Co. v. CECIL WHITE PRODUCE INC. 
PACA Docket No. RD-86-132. Decided February 18, 1986. 


Respondent was ordered to pay complainant, as reparation, $540.25 
plus 13 percent interest per annum from August 1, 1985, until paid. 


GARNAND MARKETING INc. v. CEcCIL WHITE PropucE Inc. PACA 
Docket No. RD-86-133. Decided February 18, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$2,905.64 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


Texas DistRIBUTING Co. INc. v. Hotty Propuce Co. Inc. PACA 
Docket No. RD-86-134. Decided February 18, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$27,150.15 plus 13 percent interest per annum from August 1, 1984, 
until paid. 


SEQUOIA ENTERPRISES INC. v. ALEXANDER C. GUERRA and VIOLA A. 
Guerra. PACA Docket No. RD-86-135. Decided February 18, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$11,577.25 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


SUNSHINE PRoDUCE EXCHANGE INC. v. SUMTER VEGETABLE COOPERA- 
tive. PACA Docket No. RD-86-136. Decided February 18, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$1,739.82 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


EXPORTADORA FRUTICOLA AZTATLAN, S.A. DE C.V. v. TRIPLE B 
Propuce Distrisutors Inc. PACA Docket No. RD-86-137. Decided 
February 18, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$19,815.90 plus 13 percent interest per annum from August 1, 1984, 
until paid. 


San MIGUEL Propuce Inc. v. PRN Fruit & VEGETABLE BROKERS 
Inc. PACA Docket No. RD-86-138. Decided February 19, 1986. 
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Respondent was ordered to pay complainant, as_ reparation, 
$3,432.95 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


WASHBURN Potato Co. v. FARMER SMITH’S WHOLESALE INc. PACA 
Docket No. RD-86-139. Decided February 19, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$3,909.55 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


SUNRICH INCORPORATED v. GUERRA Bros. Propuce. PACA Docket 
No. RD-86-140. Decided February 19, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$9,998.25 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


Tom LANGE Company Inc. v. Hotty Propuce Co. Inc. PACA 
Docket No. RD-86-141. Decided February 19, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$15,833.60 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


MERRILL Farms v. ALEXANDER C. GUERRA and VIOLA A. GUERRA. 
PACA Docket No. RD-86-142. Decided February 19, 1986. 


Respondent was ordered to pay complainant, as _ reparation, 
$11,583.65 plus 13 percent interest per annum from September 1, 
1985, until paid. 


A. L. Pray & Son Potato Co. Ltp v. CENTRAL PRODUCE and/or Na- 
TIONAL Propuce Distrisutors Inc. PACA Docket No. RD-86-143. 
Decided February 19, 1986. 
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Respondent was ordered to pay complainant, as_ reparation, 
$13,668.75 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


Scott Finks Co. Inc. v. H & L Sates Inc. PACA Docket No. RD- 
86-144. Decided February 20, 1986. 


Respondent was ordered to pay complainant, as _ reparation, 
$2,415.10 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


ADMIRAL PACKING COMPANY v. ALEXANDER C. GUERRA and VIOLA 
A. GuERRA d/b/a V & A Propuce. PACA Docket No. RD-86-145. 
Decided February 20, 1986. 


Respondent was ordered to pay complainant, as _ reparation, 
$3,080.00 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


SicmMA Propuce Co. Inc. v. Oray Packinc Co. PACA Docket No. 
RD-86-146. Decided February 20, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$22,329.60 plus 13 percent interest per annum from April 1, 1985, 
until paid. 


StruBE-Trio Inc. v. DAvip FREED d/b/a FREED Propuce Co. PACA 
Docket No. RD-86-147. Decided February 20, 1986. 


Respondent was ordered to pay complainant, as reparation, $218.81 
plus 13 percent interest per annum from August 1, 1985, until paid. 


Hunt Om Company a/t/a PLANTATION PRODUCE COMPANY uv. 
MorNINGSIDE PropuceE Inc. PACA Docket No. RD-86-148. Decided 
February 20, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$2,788.80 plus 13 percent interest per annum from December 1, 
1984, until paid. 


Victor E. ReEyYNoLps d/b/a RITTER AND COMPANY vu. CARTIAN 
PropuceE Inc. PACA Docket No. RD-86-149. Decided February 20, 
1986. 


Respondent was ordered to pay complainant, as reparation, $938.25 
plus 13 percent interest per annum from April 1, 1985, until paid. 


Provico DistriBuTION INc. v. STANLEY & JOE Russo. PACA Docket 
No. RD-86-150. Decided February 21, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$25,267.36 plus 13 percent interest per annum from November 1, 
1984, until paid. 


Breer STAKE TOMATO GROWERS INC. v. Mar-T1m Tomato Co. INc. 
PACA Docket No. RD-86-151. Decided February 21, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,221.00 plus 13 percent interest per annum from August 1, 1984, 
until paid. 


DEARDORFF-JACKSON COMPANY v. A. PELLEGRINO & Son INc. PACA 
Docket No. RD-86-152. Decided February 21, 1986. 


Respondent was ordered to pay complainant, as reparation, $543.77 
plus 13 percent interest per annum from May 1, 1985, until paid. 


PLAINVILLE Propuce Inc. v. L. C. INTERNATIONAL COMPANY. PACA 
Docket No. RD-86-153. Decided February 21, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$2,306.50 plus 13 percent interest per annum from January 1, 1985, 
until paid. 


Rio Vista LIMITED a/t/a GIUMARRA OF ESCONDIDO v. INTER-TEX EN- 
TERPRISES Inc. PACA Docket No. RD-86-154. Decided February 21, 
1986. 


Respondent was ordered to pay complainant, as reparation, 
$8,610.00 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


A. J. Sates Company v. PRN Fruit & VEGETABLE BROKERS INC. 
PACA Docket No. RD-86-155. Decided February 21, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$34,783.30 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


AMERICAN BANANA Co. INc. v. M & M Propuce BrokeraGe. PACA 
Docket No. RD-86-52. Decided February 26, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$7,884.90 plus 13 percent interest per annum from August 1, 1984, 
until paid. 


VALLEY BROKERAGE INC. v. CROWN Propuce Co. PACA Docket No. 
RD-86-156. Decided February 26, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$2,981.00 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


Paciric Farm Company v. PRN Fruit & VEGETABLE Brokers INC. 
PACA Docket No. RD-86-157. Decided February 26, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$41,019.30 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


MAINE FARMERS EXCHANGE v. NATIONAL PRODUCE DISTRIBUTORS 
Inc. PACA Docket No. RD-86-158. Decided February 26, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$63,950.25 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


Sunsprouts OF Texas INC. v. BEN VASQUEZ PRopucE INc. PACA 
Docket No. RD-86-159. Decided February 28, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$19,469.05 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


DEL Monte FRESH FRuIT COMPANY v. CROWN PRODUCE DISTRIBU- 
tors. PACA Docket No. RD-86-160. Decided February 28, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$29,673.50 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


Pepper Potato Farms Inc. v. Gito’s Propuce Co. PACA Docket 
No. RD-86-161. Decided February 28, 1986. 


Respondent was ordered to pay complainant, as_ reparation, 
$3,460.00 plus 13 percent interest per annum from February 1, 
1985, until paid. 


CENTRAL PropucE Distrisutors INC. v. FREE STATE PRODUCE INC. 
PACA Docket No. RD-86-162. Decided February 28, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$59,070.00 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


JOHN B. HARDWICKE COMPANY uv. FREE STATE PropucE Inc. PACA 
Docket No. RD-86-163. Decided February 28, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$11,934.50 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


MISCELLANEOUS REPARATION DEFAULT ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


Bup ANTLE INc. v. SEVEN SEAs TRADING Co., INC., a/t/a VALLEY 
View Farms. PACA Docket No. RD-86-37. Decided January 
15, 1986. 


DENIAL OF MOTION FOR STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Default 
Order was issued on November 27, 1985, awarding reparation to 
the complainant in the amount of $749.80. By letter received on 
November 22, 1985, but not processed until after the Default Order 
was issued, respondent has moved that this matter be stayed to 
give it an opportunity to secure evidence of its absence of liability 
to complainant. However, this is not sufficient reason for staying 
the Default Order. Therefore, respondent’s motion for a stay is 
denied. 

Copies of this order shall be served upon the parties. 


APpPpLEwoop ORCHARDS, INC., v. BENCHMARK BROKERAGE, INC., and/ 
or FLEMING ComPANIES, Inc. PACA Docket No. RD-86-72. 
Order issued January 15, 1986. 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seqg.), the respondents 
failed to file timely answers. However, prior to the issuance of a 
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Default Order, respondent Fleming Companies Inc. filed a motion 
to reopen the proceeding after default and allow the filing of an 
answer pursuant to section 47.25 of the Rules of Practice (7 CFR 
47.25(e)). 

The record has been carefully considered and it is concluded that 
respondent Fleming Companies Inc. has failed to present a good 
reason why it failed to file a timely answer. The record contains a 
return receipt card which shows that the formal complaint was re- 
ceived by Fleming Companies Inc. on September 26, 1985. The 
return receipt card bears a signature of a person purporting to sign 
on behalf of Fleming Companies Inc. Fleming Companies Inc. 
claims in its motion that the complaint was not received by its 
“Produce Operations” unit. However, such internal distribution 
problems are not a good reason for the failure of Fleming Compa- 
nies Inc. to submit a timely answer. Therefore, the motion to 
reopen after default is hereby denied. 

Copies of this order shall be served upon the parties. 


STANDARD Fruit and STEAMSHIP COMPANY v. ASTRO MEAT TRADING, 
Inc. PACA Docket No. RD-85-164. Order issued January 15, 
1986. 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seg.), the respondent 
failed to file a timely answer. A Default Order was issued on 
March 25, 1985, ordering respondent to pay $48,669.50, with inter- 
est. On November 12, 1985, respondent filed a motion to reopen the 
proceeding after default and allow the filing of an answer. 

Respondent’s motion must be denied. The March 25, 1985, De- 
fault Order ordered respondent to pay reparation ‘‘within 30 days 
from the date of this order.” Therefore, payment was due no later 
than April 24, 1985. After that date the Default Order is considered 
to have become final, and the Secretary is without jurisdiction to 
consider motions such as that made by respondent. See Lasky v. 
Commissioner of Internal Revenue, 235 F.2d 97 (9th Cir. 1956), aff'd 
per curiam 352 U.S. 1027 (1956); Southland Produce Co., a/k/a Key- 
stone Produce Co. v. Caamano Brothers Wholesale, 39 Agric. Dec. 
789 (1980). 

Copies of this order shall be served upon the parties. 
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CoNSUMERS PRODUCE Co., of Pittsburgh v. CENTRAL PropucE Co. 
Inc. PACA Docket No. RD-85-391. Order issued January 17, 
1986. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $637.70 in connection with a 
transaction involving the shipment of produce in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated September 27, 1985, complainant was notified by the 
Department that respondent had tendered to complainant a check 
in full settlement of complainant’s claim. Complainant was sent 
such check and informed that an order would be issued dismissing 
the complaint. Complainant, in a letter dated November 21, 1985, 
agreed to the proposed dismissal. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


THE CrossET COMPANY v. KEVIN J. RE d/b/a J.M.J. PRODUCE. 
PACA Docket No. RD-86-46. ORDER issued January 22, 1986. 


ORDER VACATING PRIOR ORDER AND ORDER STAYING PROCEEDING 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1920, as amended (7 U.S.C. 499a et seq.), a De- 
fault Order was issued against respondent on December 3, 1985, re- 
quiring him to pay complainant $4,825.25 with interest thereon 
from July 1, 1985, until paid. Unknown to the Department however 
was that respondent had filed a petition in Chapter 7 before the 
United States Bankruptcy Court for the Southern District of Ohio, 
Western Division, designated Case No. 1-85-03049, on November 7, 
1985. The filing of such a petition automatically stays proceedings 
such as those involved here. 11 U.S.C. 362(a). The Default Order of 
December 3, 1985, thus should never have been issued. In view of 
this, it is now vacated. 

It is unknown as to whether the respondent’s debts have been 
discharged by the Bankruptcy Court under 11 U.S.C. 727. Upon re- 
ceiving notice of such a discharge, we will dismiss the complaint. 
Until such time as the Department is notified that such a dis- 
charge has been ordered, this matter is stayed. 
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Copies of this order shall be served upon the parties. In addition, 
copies shall be served on Nicholas J. Pantel, Esq., Assistant United 
States Attorney, 220 United States Post Office & Courthouse, 100 
East Fifth Street, Cincinatti, Ohio 45202, and Robert A. Goering, 
Esq., Wilke & Goering, 128 E. 6th Street, Cincinatti, Ohio 45202. 


JONES FAMILY Farm v. Sun Root Foops, Inc. PACA Docket No. 
RD-86-125. Order issued January 24, 1986. 


ORDER CORRECTING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a De- 
fault Order was issued on January 6, 1986, ordering respondent to 
pay complainant $7,793.61, plus interest at the rate of 13 percent 
per annum from May 1, 1985. However, the interest should have 
been from May 1, 1984. Therefore, the January 6, 1986, Default 
Order is hereby corrected to require respondent to pay complain- 
ant, $7,793.61, plus interest at the rate of 13 percent per annum 
from May 1, 1984, until paid. 

Copies hereof shall be served upon the parties. 


CuiquiTa BRANDS, INC., v. AL NAGELBERG & Co. Inc. PACA Docket 
No. RD-86-28. Order issued February 13, 1986. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. However, after the issuance of a De- 
fault Order on November 15, 1985, respondent filed a motion to 
reopen the proceeding after default and allow the filing of an 
answer pursuant to section 47.25 of the Rules of Practice (7 CFR 
47.25(e)). The November 15, 1985, Order was stayed on December 
10, 1985, and respondent’s motion was served upon complainant 
which filed an opposition thereto. 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 Agric. Dec. 790 (1957). Accordingly, respondent’s default in 
the filing of an answer is set aside. 
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Respondent has ten days from service hereof to file an answer. 
Failure to file an answer in that time will result in reinstitution of 
the Default Order against it. No extensions of time will be granted. 
In order to be considered part of the evidence in this proceeding, 
the answer must be verified. 

Copies of this order shall be served upon the parties. 


C.H. Rospinson Company v. Wuizpac, Inc. PACA Docket No. RD- 
86-105. Order issued February 13, 1986. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on January 2, 1986, awarding reparation to the 
complainant in the amount of $5,128.80. By letter received January 
9, 1986, respondent has moved that this matter be reopened after 
default. 

Accordingly, the order of January 2, 1986, is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reopen after default. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant. 


E&S Grape GRowErRS & SHIPPERS v. SANTA FE-WEsT SIDE GRAPE 
Distrisutors. PACA Docket No. RD-86-110. Order issued Feb- 
ruary 13, 1986. 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. A Default Order was issued on Janu- 
ary 3, 1986, for $1,500.00 plus interest. Subsequent to the issuance 
of a Default Order, respondent filed a motion to reopen the pro- 
ceeding after default and allow the filing of an answer pursuant to 
section 47.25 of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the that a good reason has not been shown why the relief requested 
in the motion should be granted. Respondent claims that it operat- 
ed only from September 20, 1985 to November 1, 1985, and that it 
was closed on November 1 and could not receive any mail. Howev- 
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er, the return receipt card in the file shows that the complaint was 
received and signed for by respondent on October 30, 1985. Even if 
respondent was not operating after November 1, 1985, it could have 
responded to the complaint, as it allegedly was not operating in 
January 1986 as well, but nonetheless submitted a motion to 
reopen after default after receiving the January 3, 1986, Default 
Order. The motion to reopen is, therefore, denied. 
Copies of this order shall be served upon the parties. 
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In re: WitL1AM GRAHAM. P.Q. Docket No. 47. Decided January 9, 
1986. 


Robert Broussard, Reg. Div. OGC, for complainant. 
John Todesco, Chicago, Illinois, for respondent. 


Decision by Edward McGrail, Administrative Law Judge. 
CONSENT DECISION 


The above-referenced proceeding was instituted under the Plant 
Quarantine Act of August 20, 1912, as amended (‘‘Act”), (7 U.S.C. 
Section 151 et seg.) by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service alleging that the re- 
spondent violated the Act and regulations promulgated thereunder 
(7 CFR Section 318.13 et seg.). The parties have agreed that the 
above-referenced proceeding should be terminated by entry of this 
Consent Decision and have agreed to the following stipulations: 

1. For the purpose of this Consent Decision only, the respond- 
ent admits that the Secretary of the United States Department of 
Agriculture has jurisdiction in the above-referenced proceeding, but 
respondent does not admit or deny the remaining allegations in the 
complaint. 

2. The parties stipulate and agree to the issuance of this Con- 
sent Decision without further procedures. 

3. The parties stipulate and agree to waive any requirements 
that the final decision in these proceedings contain findings and 
conclusions with respect to all material issues of fact, law, or dis- 
cretion, as well as the reasons or bases thereof; and 

4. The parties stipulate and agree to waive all rights to seek 
judicial review and otherwise challenge or contest the validity of 
this decision. 

5. The respondent waives any action under the Equal Access to 
Justice Act of 1980 (5 U.S.C. Section 504 et seg.) for fees and other 
expenses incurred by the respondent in connection with the above- 
referenced proceeding. 


FINDINGS OF FACT 


1. United Airlines is a corporation doing business at Honolulu 
International Airport, Honolulu, Hawaii. 

2. Respondent William Graham is an employee of United Air- 
lines at Honolulu International Airport. 

3. In the course of his employment for United Airlines, respond- 
ent William Graham handles baggage moving from Honolulu Inter- 
national Airport to the continental United States. 
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CONCLUSIONS 


The parties having admitted the jurisdictional facts and having 
agreed to the provisions set forth in the instant order in disposition 
of the above-referenced proceeding, such order and decision will be 
issued. 


ORDER 


1. Respondent William Graham shall pay the sum of one hun- 
dred dollars ($100) in settlement of this matter. Respondent Wil- 
liam Graham shall send, payable to the “Treasurer of the United 
States,”’ a certified check or money order for said amount to Mark 
Dopp, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D.C. 20250- 
1400, within thirty (30) days from the effective date of this order. 

This order shall become effective on the day that a signed copy of 
this order is served upon the respondent. 


In re: UntTep ArRuinEs. P.Q. Docket No. 49. Decided January 9, 
1986. 


Robert Broussard, Reg. Div. OGC., for complainant. 
Sylvia Bateman, Honolulu, Hawaii, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


The above-referenced proceeding was instituted under the Plant 
Quarantine Act of August 20, 1912, as amended (“Act”), (7 U.S.C. 
Section 151 et seg.) by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service alleging that the re- 
spondent violated the Act and regulations promulgated thereunder 
(7 CFR Section 318.13 et seg.). The parties have agreed that the 
above-referenced proceeding should be terminated by entry of this 
Consent Decision and have agreed to the following stipulations: 

1. For the purpose of this Consent Decision only, the respond- 
ent admits that the Secretary of the United States Department of 
Agriculture has jurisdiction in the above-referenced proceeding, but 
respondent does not admit or deny the remaining allegations in the 
complaint. 

2. The parties stipulate and agree to the issuance of this Con- 
sent Decision without further procedures. 

3. The parties stipulate and agree to waive any requirements 
that the final decision in these proceedings contain findings and 
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conclusions with respect to all material issues of fact, law, or dis- 
cretion, as well as the reasons or bases thereof; and 

4. The parties stipulate and agree to waive all rights to seek 
judicial review and otherwise challenge or contest the validity of 
this decision. 

5. The respondent waives any action under the Equal Access to 
Justice Act of 1980 (5 U.S.C. Section 504 et seg.) for fees and other 
expenses incurred by the respondent in connection with the above- 
referenced proceeding. 


FINDINGS OF FACT 


1. United Airlines is a corporation doing business at Honolulu 
International Airport, Honolulu, Hawaii. 

2. In the course of doing business, United Airlines handles bag- 
gage moving from Honolulu International Airport to the continen- 
tal United States. 


CONCLUSIONS 


The parties having admitted the jurisdictional facts and having 
agreed to the provisions set forth in the instant order in disposition 
of the above-referenced proceeding, such order and decision will be 


issued. 
ORDER 


1. Respondent United Airlines shall pay two thousand two hun- 
dred dollars ($2200) in settlement of this matter. Respondent 
United Airlines shall send, payable to the “Treasurer of the United 
States,” a certified check or money order for said amount to Mark 
Dopp, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D.C. 20250- 
1400, within thirty (30) days from the effective date of this order. 

This order shall become effective on the day that a signed copy of 
this order is served upon the respondent. 


In re: EvizABETH MANN. P.Q. Docket No. 50. Decided January 9, 
1986. 


Robert Broussard, Reg. Div. OGC, for complainant. 
John Tedesco, Chicago, Illinois, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


The above-referenced proceeding was instituted under the Plant 
Quarantine Act of August 20, 1912, as amended (“Act”), (7 U.S.C. 
Section 151 et seg.) by a complaint filed by the Administrator of the 
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Animal and Plant Health Inspection Service alleging that the re- 
spondent violated the Act and regulations promulgated thereunder 
(7 C.F.R. Section 318.13 et seg.). The parties have agreed that the 
above-referenced proceeding should be terminated by entry of this 
Consent Decision and have agreed to the following stipulations: 

1. For the purpose of this Consent Decision only, the respondent 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in the above-referenced proceeding, but re- 
spondent does not admit or deny the remaining allegations in the 
complaint. 

2. The parties stipulate and agree to waive any requirements 
that the final decision in these proceedings contain findings and 
conclusion with respect to all material issues of fact, law, or discre- 
tion, as well as the reasons or based thereof; and 

4. The parties stipulate and agree to waive all rights to seek judi- 
cial review and otherwise challenge or contest the validity of this 
decision. 

5. The respondent waives any action under the Equal Access to 
Justice Act of 1980 (5 U.S.C. Section 504 et seg.) for fees and other 
expenses incurred by the respondent in connection with the above- 
referenced proceeding. 


Findings of Fact 


1. United Airlines is a corporation doing business at Honolulu 
International Airport, Honolulu, Hawaii. 

2. Respondent Elizabeth Mann is an employee of United Airlines 
at Honolulu International Airport. 

3. In the course of her employment for United Airlines, respond- 
ent Elizabeth Mann handles baggage moving from Honolulu Inter- 
national Airport to the continental United States. 


Conclusion 


The parties having admitted the jurisdictional facts and having 
agreed to the provisions set forth in the instant order in disposition 
of the above-referenced proceeding, such order and decision will be 
issued. 


Order 


1. Elizabeth Mann shall pay the sum of one hundred dollars 
($100) in settlement of this matter. Respondent Elizabeth Mann 
shall send, payable to the “Treasurer of the United States,” a certi- 
fied check or money order for said amount to Mark Dopp, Office of 
the General Counsel, Room 2422 South Building, United States De- 
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partment of Agriculture, Washington, D.C. 20250-1400, within 
thirty (30) days from the effective date of this order. 

This order shall become effective on the day that a signed copy of 
this order is served upon the respondent. 


In re: Art Paut. P.Q. Docket No. 60. Decided January 9, 1986. 


Robert Broussard, Reg. Div. OGC, for complainant. 
John Todesco, Chicago, Illinois, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


The above-referenced proceeding was instituted under the Plant 
Quarantine Act of August 20, 1912, as amended (“Act”), (7 U.S.C. 
Section 151 et seg.) by a complaint filed by the Administrator of the 
Animal and Plant Health Inspection Service alleging that the re- 
spondent violated the Act and regulations promulgated thereunder 
(7 CFR Section 318.13 et seg.). The parties have agreed that the 
above-referenced proceeding should be terminated by entry of this 
Consent Decision and have agreed to the following stipulations: 

1. For the purpose of this Consent Decision only, the respond- 
ent admits that the Secretary of the United States Department of 
Agriculture has jurisdiction in the above-referenced proceeding, but 
respondent does not admit or deny the remaining allegations in the 
complaint. 

2. The parties stipulate and agree to the issuance of this Con- 
sent Decision without further procedures. 

3. The parties stipulate and agree to waive any requirements 
that the final decision in these proceedings contain findings and 
conclusions with respect to all material issues of fact, law, or dis- 
cretion, as well as the reasons or bases thereof; and 

4. The parties stipulate and agree to waive all rights to seek 
judicial review and otherwise challenge or contest the validity of 
this decision. 

5. The respondent waives any action under the Equal Access to 
Justice Act of 1980 (5 U.S.C. Section 504 et seg.) for fees and other 
expenses incurred by the respondent in connection with the above- 
referenced proceeding. 


FINDINGS OF FACT 


1. United Airlines is a corporation doing business at Honolulu 
International Airport, Honolulu, Hawaii. 
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2. Respondent Art Paul is an employee of United Airlines at 
Honolulu International Airport. 

3. In the course of his employment for United Airlines, respond- 
ent Art Paul handles baggage moving from Honolulu International 
Airport to the continental United States. 


CONCLUSIONS 


The parties having admitted the jurisdictional fact and having 
agreed to the provisions set forth in the instant order in disposition 
of the above-referenced proceeding, such order and decision will be 
issued. 


ORDER 


1. Art Paul shall pay the sum of one hundred dollars ($100) in 
settlement of this matter. Respondent Art Paul shall send, payable 
to the “Treasurer of the United States,” a certified check or money 
order for said amount to Mark Dopp, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, Washington, D.C. 20250-1400, within thirty (30) days from the 
effective date of this order. 


This order shall become effective on the day that a signed copy of 
this order is served upon the respondent. 


In re: UNITED AIRLINES. P.Q. Docket No. 51. Decided January 13, 
1986. 


Robert L. Broussard, for complainant. 
Sylvia Bateman, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


The above-referenced proceeding was instituted under the Plant 
Quarantine Act of August 20, 1912, as amended (‘Act’) (7 U.S.C. 
§§ 161 and 162), the Act of February 2, 1903, as amended (21 U.S.C. 
§§ 111 and 120), and the Federal Plant Pest Act, as amended (7 
U.S.C. § 150aa et. seg.), by a complaint filed by the Administrator of 
the Animal and Plant Health Inspection Service alleging that the 
respondent violated the Acts and regulations promulgated thereun- 
der (7 CFR § 330.100 et seg. and 9 CFR § 94.1 et seq.). The parties 
have agreed that the above-referenced proceeding should be termi- 
nated by entry of this Consent Decision and have agreed to the fol- 
lowing stipulations: 
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1. For the purpose of this Consent Decision only, the respond- 
ent admits that the Secretary of the United States Department of 
Agriculture has jurisdiction in the above-referenced proceeding, but 
respondent does not admit or deny the remaining allegations in the 
complaint. 

2. The parties stipulate and agree to the issuance of this Con- 
sent Decision without further procedures. 

3. The parties stipulate and agree to waive any requirements 
that the final decision in these proceedings contain findings and 
conclusions with respect to all material issues of fact, law, or dis- 
cretion, as well as the reasons or bases thereof; and 

4. The parties stipulate and agree to waive all rights to seek 
judicial review and otherwise challenge or contest the validity of 
this decision. 

5. The respondent waives any action under the Equal Access to 
Justice Act of 1980 (5 U.S.C. Section 504 et seq.), for fees and other 
expenses incurred by the respondent in connection with the above- 
referenced proceeding. 


FINDINGS OF FACT 


1. United Airlines is a corporation doing business at Stapleton 
International Airport, Denver, Colorado. 

2. In the course of doing business, United Airlines handles for- 
eign-origin garbage at Stapleton International Airport. 


CONCLUSIONS 


The parties having admitted the jurisdictional facts and having 
agreed to the provisions set forth in the following order in disposi- 
tion of this proceeding, such order and decision are hereby issued. 


ORDER 


Respondent United Airlines shall pay three hundred seventy-five 
dollars ($375) in settlement of this matter. Respondent United Air- 
lines shall send, payable to the “Treasurer of the United States,” a 
certified check or money order for said amount to Robert L. Brous- 
sard, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D.C. 20250- 
1400, within thirty (30) days from the effective date of this order. 

This order shall become effective on the day that a signed copy of 
this order is served upon the respondent. 
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In re: D & K Corporation, Inc. P.Q. Docket No. 146. Decided Janu- 
ary 15, 1986. 


Kris H. Ikejiri, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended (21 U.S.C. § 111 and § 120) and the Act of July 2, 
1962 (21 U.S.C. § 134 et seg.), by a complaint filed by the Adminis- 
trator of the Animal and Plant Health Inspection Service alleging 
that D & K Corporation, Inc., violated the Acts and regulations 
promulgated thereunder (9 CFR § 94.1 and § 95.1 et seq.). Respond- 
ent D & K Corporation, Inc., and the complainant have agreed that 
this proceeding should be terminated by entry of the Consent Deci- 
sion set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent D & K Corporation, Inc. 
admits specifically that the Secretary of the United States Depart- 
ment of Agriculture has jurisdiction in this matter, neither admits 
nor denies the remaining allegations of the complaint, admits to 
the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. D & K Corporation, Inc., also waives any action against the 
United States Department of Agriculture under the Equal Access 
to Justice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other ex- 
penses incurred by it in connection with this proceeding. 


FINDINGS OF FACT 


1. D & K Corporation, Inc., respondent herein, is a corporation 
doing business within the territorial limits of the United States, 
and whose mailing address is P. O. Box 3567, Agana, Guam 96910. 

2. On or about February 8, 1985, the respondent imported from 
Hong Kong to Guam, pork product of fried shredded pork. 

3. On or about February 8, 1985, the respondent imported from 
Hong Kong to Guam, animal bones and deer antlers. 
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4. On or about February 8, 1985, the respondent imported from 
Hong Kong to Guam, animal manure. 


CONCLUSIONS 


Respondent D & K Corporation, Inc., having admitted the juris- 
dictional facts and having agreed to the provisions set forth in the 
following Order in disposition of this proceeding, such Order and 
Decision will be issued. 


ORDER 


Respondent D & K Corporation, Inc., is assessed a civil penalty of 
one thousand five hundred dollars (1,500.00) which shall be payable 
to the “Treasurer of the United States” by certified check or 
money order, and which shall be forwarded to Kris H. Ikejiri, 
Office of the General Counsel, Room 2422 South Building, United 
States Department of Agriculture, Washington, D.C., 20250-1400, 
on or before January 31, 1986. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re: CanpDIDO SANCHEZ. P.Q. Docket No. 89. Decided December 6, 
1985. 


Ronald A. Cipolla, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that the respondent violated section 92.2(a) of the 
regulations promulgated thereunder (9 CFR § 92.2(a)). Copies of the 
complaint and the Rules of Practice Governing Proceedings Under 
the Act were served by the Hearing Clerk, by certified mail, upon 
respondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer to, or plead specifically to, 
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any allegation in the complaint would constitute an admission of 
such allegation pursuant to section 1.141 of the Rules of Practice (7 
CFR § 1.141), and a waiver of such hearing. The letter also advised 
the respondent that failure to request an oral hearing within the 
time for filing an answer would constitute a waiver, on his part, of 
oral hearing. Respondent has failed to respond in any manner to 
allegations in the complaint and respondent has not requested an 
oral hearing. 

Respondent’s failure to deny or otherwise respond to the allega- 
tions in the complaint constitutes an admission of such allegations, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent’s failure to request a hearing constitutes a 
waiver of such hearing. There being no basis for a hearing, the ma- 
terial allegations of fact in the complaint are adopted and set forth 
as the Findings of Fact. 


FINDINGS OF FACT 


1. Candido Sanchez, herein referred to as respondent, is an indi- 
vidual whose address is 202 Calle Arzuaga, Rio Piedras, Puerto 
Rico. 

2. On or about October 29, 1984, the respondent violated section 


318.58-2 of the regulations (7 CFR § 318.58-2) in that the respond- 
ent offered for shipment to a common carrier, for movement to 
Philadelphia, Pennsylvania, three (3) cases of jobo (Spondias duclis), 
a prohibited fruit, at International Airport, Isla Verde, Puerto 
Rico. 


CONCLUSION 


Respondent has failed to respond in any manner to the allega- 
tion of the complaint. By reason of the Findings of Fact set forth 
above the respondent has violated the Act and the regulations pro- 
mulgated thereunder. Therefore, the following order is issued. 


ORDER 


Respondent Candido Sanchez is hereby assessed a civil penalty of 
seven hundred fifty dollars ($750). The respondent shall send, pay- 
able to the “Treasury of the United States’ a certified check or 
money order, to Mark D. Dopp, Office of the General Counsel, 
Room 2422, South Building, United States Department of Agricul- 
ture, Washington, D. C. 20250, not later than thirty (30) days from 
the effective date of this order. This order shall have the same 
force and effect as if entered after full hearing and shall be final 
and effective 35 days after service of this Decision and Order upon 
respondent, unless there is an appeal to the Judicial Officer pursu- 
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ant to section 1.145 of the Rules of Practice applicable to this pro- 
ceeding (7 CFR# 1.145). 


[The Default Decision and Order became final on January 17, 
1986.—Ed.] 


In re: IvER BuGGE. P.Q. Docket No. 133. Decided January 24, 1986. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120) and the Federal 
Plant Pest Act, as amended (Act) (7 U.S.C. §§ 150aa et seg.) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Iver Bugge, respondent, 
violated the Acts and regulations promulgated thereunder (9 CFR 
§ 95.4 and 7 CFR § 330.400). The parties have agreed that this pro- 
ceeding should be terminated by entry of the Consent Decision set 
forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with the proceeding. 


FINDINGS OF FACT 


1. Iver Bugge, respondent, has as its principal place of business 
Storgaten 52, Post Boks 160, N-3251, Larvik, Norway. Its duly au- 
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thorized agent in the United States is Kerr Steam Ship Company, 
Inc., American General Tower, Suite 1500, 2727 Allen Parkway, 
Houston, Texas 77019. 

2. On or about April 29, 1985, the respondent stored regulated 
garbage aboard the vessel M/T Iver Chaser, which was docked at 
the Barbours Cut Terminal, Houston, Texas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of three hundred dol- 
lars ($300.00). The respondent shall send a certified check or money 
order for $300.00 payable to the “Treasurer of the United States,” 
to Jaru Ruley, Office of the General Counsel, Room 2422, South 
Building, United States Department of Agriculture, Washington, D. 
C. 20250-1400, not later than thirty (30) days from the effective 
date of this order. 


This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: ANDREA LEo. P.Q. Docket No. 114. Decided January 27, 1986. 


Importation of not fully cooked salamis. 


The Judicial Officer affirmed Judge McGrail’s order assessing a $250 civil penalty 
against respondent for importing pork salamis that had not been fully cooked as re- 
quired from Italy to the United States. Respondent’s violation, although inadvert- 
ent, was a very serious violation warranting a $250 civil penalty. 


Sherrie Kopka Kennedy, for complainant. 
Respondent, pro se. 
Edward H. McGrail, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding under the Act of February 2, 1903, as 
amended (21 U.S.C. §§ 111 et seg.), in which Administrative Law 
Judge Edward H. McGrail (ALJ) filed an initial Decision and Order 
on October 10, 1985, assessing a civil penalty of $250 against re- 
spondent for importing pork salamis that had not been fully cooked 
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by a commercial method in a container hermetically sealed 
promptly after filling, but before such cooking, as required, from 
Italy to the United States in violation of the Act and regulations. 

On October 30, 1985, respondent appealed to the Judicial Officer, 
to whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
§ 2.35).1 The case was referred to the Judicial Officer for decision 
on November 15, 1985. 

Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case, except that the effective date of the order is changed in view 
of the appeal. Additional conclusions by the Judicial Officer follow 
the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. § 111), by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice, United States Department of Agriculture. The complaint was 
filed with the Hearing Clerk on July 15, 1985. The complaint al- 
leged that the respondent violated section 111 of the Act and sec- 
tion 94.8(a) of the regulations promulgated thereunder (9 CFR 
§ 94.8(a)). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
fied mail, upon respondent on July 25, 1985. On August 19, 1985, 
respondent was sent, by regular mail, a notice that his answer had 
not been received by the Hearing Clerk in the allotted time. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to deny or otherwise respond to the allega- 
tions in the complaint and request an oral hearing would consti- 
tute an admission of such allegations and a waiver of such hearing. 


1 The position of the Judicial Officer was established pursuant to the Act of April 
4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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More than twenty (20) days have elapsed since respondent was 
served with the complaint in question. Respondent has not filed an 
answer to date. This Decision and Order, therefore, is issued pursu- 
ant to sections 1.136 and 1.139 of the Rules of Practice applicable to 
this proceeding (7 CFR §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. Andrea Leo, respondent, is an individual whose address is 1363 
Merry Avenue, Bronx, New York 10461. 

2. On or about September 3, 1984, the respondent imported into 
the United States at J.F.K. Airport in Jamaica, New York, from 
Italy, approximately three (3) pork salamis in violation of section 
94.8(a) of the regulations (9 CFR § 94.8(a)), because the pork salamis 
had not been fully cooked by a commercial method in a container 
hermetically sealed promptly after filling but before such cooking, 
as required. 


CONCLUSIONS 


By reason of the facts in the finding of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s violation, although inadvertent, was a very serious 
violation of the Act and regulations. African swine fever is poten- 
tially the most dangerous and destructive of all communicable 
swine diseases. This virus is highly virulent and may be present in 
pork products, such as salami, originating in countries where the 
disease exists, such as Italy. The only known practical method of 
destroying the contagion of the disease in pork products is by heat 
treatment. Accordingly, a civil penalty of $250 should be imposed. 
In re Lopez, 44 Agric. Dec. ___ (Oct. 7, 1985). 


ORDER 


Respondent is hereby assessed a civil penalty of $250, which shall 
be paid within 30 days after service of this Order. This civil penalty 
shall be made payable to the “Treasurer of the United States,” by 
certified check or money order, and shall be forwarded to Sherrie 
L. Kopka Kennedy, U.S. Department of Agriculture, Office of the 
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General Counsel, Room 2422, South Building, Washington, D. C. 
20250-1400. 


In re: SHARON Gorpon. P.Q. Docket No. 158. Decided January 29, 
1986. 


Joseph Pembroke, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


By motion, filed January 24, 1986, Complainant seeks dismissal 
of the complaint in this matter. 
IT IS ORDERED, that the complaint issued in this matter, filed 
December 3, 1985, be, and hereby is, dismissed. 


In re: RENE VALLALTA. P.Q. Docket No. 138. Filed February 5, 1986. 
Illegal plant importation. 
Filed by William J. Weber, Administrative Law Judge. 
Answered by Donald A. Campbell, Judicial Officer. 
CERTIFICATION OF QUESTIONS TO THE JUDICIAL OFFICER 


Complainant charges that Respondent illegally imported one (1) 
cacao seed pod. 
The Respondent states, inter alia, that: 


“* * * T told him [Customs Officer] the only food I had 
was cheese., exactly as I had said in my declaration for 
customs. 


“T was traveling with my wife and my three children I had 
five pieces of luggage., to my surprise the officer found in 
one of the suitcases some cocoa seeds (pod). I started ex- 
plaining to the officer that the day before departure from 
San Salvador a relative of mine asked me if I could bring a 
letter and a little package for a friend of hers., I asked 
about the content of the package and she told me that 
were cocoa seeds, immediately I told her that I could bring 
her the letter but not the seeds, because is prohibited to 
bring plants or seeds., she agreed to send the letter only., , 
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“But obsviously [sic] while she was helping my wife to 
pack the clothes of my children she put those seeds in one 
of the suitcases, I explained the officer that I had no 
reason to bring those seeds. 


“Every time I enter thru Los Angeles I had seen when offi- 
cers take away fruits from passengers (mango, avocados 
etc.) People that travel for the first time are ignorant of 
the customs restriccions, [sic] they ignore that California is 
one of the largest producer of avocados. Like I said before I 
had enter thru New York, Portland, Houston, Miami, Los 
Angeles, New Orleans, and I had never before had any 
problems at any port of entry. * * *” (Respondent’s letter 
filed November 13, 1985, answering the Complaint allega- 
tions). 


Essentially, he contends that his failure to declare the cacao seed 
pod to the Customs officer was due to lack of knowledge that it had 
been placed in the baggage contrary, to his explicit instructions. 

Respondent also contends that he was subjected to racial slurs by 
a second Customs officer at the time he was trying to explain the 
situation to the first Customs officer. While this in not directly rel- 


evant to the key issues, it upset him and arguably created emotion- 
al distress which effectively reduced his capacity to rationally dis- 
cuss and evaluate the alleged violation at the scene and might ex- 
plain why a compromise settlement was not accepted by him earli- 
er. 


Respondent contends that he had no knowledge of the cacao seed 
in the luggage and that he is innocent. 

Complainant’s response in opposition to the Respondent’s request 
for a hearing filed January 3, 1986, states: 


“* * * On October 7, 1985, Judicial Officer Donald A. 
Campbell issued his decision in, Jn re: Richard Duran 
Lopez, P.Q. Docket No. 59 (Exhibit A). The Lopez decision 
is controlling in this matter. On page 8 of the decision, the 
Judicial Officer states that: 


‘The only mitigating circumstance that should be 
considered in a plant quarantine violation case is 
if the presence of the prohibited article was de- 
clared to the Customs Inspector, in a manner suf- 
ficiently loud and dear that the customs inspector 
understood the declaration, before a search of the 
car, baggage, or possessions began.’ (Emphasis in 
the original). 
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Respondent’s answer does not disclose an acceptable miti- 
gating circumstance. 


“Complainant offered to settle this matter for a sum 
considerably less than the requested civil penalty of $250. 
In the settlement letter to the respondent, complainant en- 
closed a copy of the Lopez decision. Respondent rejected 
the offer, and has requested a hearing. 


“Section 1.141, subparts (a) and (b) of the Rules of Prac- 
tice (7 CFR § 1.141 (a) and (b)) provides, in part, that (a) 
‘Any party may request a hearing on the facts .. .” and 
(b) ‘If any material issue of fact is joined by the plead- 
ings...’ The respondent admitted all the facts in his 
answer. .. The only issue is the sanction, and the Judicial Of- 
ficer has stated the Department’s position, at page 14 of 
the decision, 


‘To summarize, where a person unintentionally 
violates a quarantine regulation issued under the 
Plant Quarantine Act by bringing a prohibited ar- 
ticle into the United States, and the matter is not 
settled informally, the minimum civil penalty that 
will be imposed by the Judicial Officer in a formal 
case . . . is $250.’ (Emphasis in the original). 


“WHEREFORE, complainant request that: 


1) The respondent’s request for a hearing be 
denied, and 


2) That the Administrative Law Judge grant the 
order requested in the complaint. (Complainant’s 
Response filed January 3, 1986, in Opposition to 
Respondent’s Request for a Hearing.) 


If “unintentional” is construed to include “unknowing” then 
Complainant’s position may have merit under the cited precedent. 

Further, there appears to have been five family members travel- 
ing together with five pieces of luggage for the family group. No 
issue is raised concerning the various pieces of luggage, their con- 
tents, and the various members of the family group, nor how the 
luggage was packed with reference to these people. 

The following questions are certified to the United States Depart- 
ment of Agriculture Judicial Officer: 


(1) Should Respondent’s motion for hearing be denied? 
Yes. D.A.C. 1/10/86 
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(2) If no hearing is appropriate and if Complainant files 
a motion for a decision on the pleadings, should that deci- 
sion be entered finding a violation and assessing a $250.00 
civil penalty against Respondent Rene Vallalta? Yes. 
D.A.C. 1/10/86 


In re: Usem S.A. P.Q. Docket No. 160. Decided February 6, 1986. 


Jaru Ruley, Reg. Div., OGC, for complainant. 
Thomas Clure, Duluth, MN, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120) and the Federal 
Plant Pest Act, as amended (Act) (7 U.S.C. §§ 150aa et seg.) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Ubem S.A., respondent, vio- 
lated the Acts and regulations promulgated thereunder (9 CFR 
§ 95.4 and 7 CFR § 330.400). The parties have agreed that this pro- 
ceeding should be terminated by entry of the Consent Decision set 
forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with the proceeding. 
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FINDINGS OF FACT 


1. Ubem S.A., respondent, is a foreign business whose agent in 
the United States is Federal Marine Terminals, Inc., 605 Board of 
Trade Building, Duluth, Minnesota 55802. 

2. On or about June 5, 1985, the respondent stored regulated gar- 
bage aboard the vessel M/V Federal Thames, at Duluth, Minneso- 
ta. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred fifty 
dollars ($250.00). The respondent shall send a certified check or 
money order for $250.00 payable to the “Treasurer of the United 
States,” to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
ington, D. C. 20250 1400, not later than thirty (30) days from the 


effective date of this order. 
This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: NortH AMERICAN VAN LINES, INc. P.Q. Docket No. 156. De- 
cided February 10, 1986. 


Kevin Thiemann, for complainant. 
Mark J. Andrews, Washington, D.C., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, and the Federal Plant Pest Act (7 
U.S.C. §§ 151-164a and 167, and 150aa et seg.) (Acts) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that North American Van Lines, Inc., re- 
spondent, violated the Acts and regulations promulgated thereun- 
der (7 CFR § 301.45 et seg.). The parties have agreed that this pro- 
ceeding should be terminated by entry of the Consent Decision set 
forth below and have agreed to the following stipulations: 
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1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. North American Van Lines, Inc., respondent, is a corporation 
doing business at Fort Wayne, Indiana, and whose address is P. O. 
Box 988, Fort Wayne, Indiana 46801. 

2. On or about April 26, 1985, the respondent moved interstate 
outdoor household articles from Gales Ferry, Connecticut, a gypsy 
moth high risk area, to San Jose, California, a gypsy moth non-reg- 
ulated area. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of seven hundred dol- 
lars ($700.00) which shall be payable to the “Treasurer of the 
United States”, by certified check or money order, and which shall 
be forwarded to Kevin B. Thiemann, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, 12th and Independence Avenue, S. W., Washington, D. C. 
20250-1400, within thirty (80) days from the effective date of this 
order. 
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This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: NortH AMERICAN VAN LINES, INC. and E. Erny (RAYMOND J. 
Erny). P.Q. Docket No. 156. Decided February 10, 1986. 


Kevin Thiemann, Reg. Div., OGC, for complainant. 
Mark Andrews, Washington, D.C., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DISMISSAL OF COMPLAINT AS TO RESPONDENT RAYMOND J. ERNY 


Pursuant to Motion therefor, and for good cause shown, the Com- 
plaint filed herein on November 25, 1985, is hereby dismissed as to 
Respondent E. Erny (Raymond J. Erny). 


In re: Francisco Pautino. P.Q. Docket No. 171. Decided February 
10, 1986. 


Sherrie Kopka Kennedy, Reg. Div. OGC, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DISMISSAL OF COMPLAINT 


For good cause shown by complainant, the complaint that was 
filed herein against Francisco Paulino on January 8, 1986, is here- 
with dismissed. 


In re: PAN AMERICAN Wor_p Airways, INc. P.Q. Docket No. 98. De- 
cided February 12, 1986. 


Clement J. McGovern, for complainant. 
Carl Haberbusch, Pan American World Airways, Inc., New York, N.Y., for respond- 
ent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
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tion Service alleging that the respondent violated the Act and regu- 
lations promulgated thereunder (7 CFR § 318.1 et seg.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedures; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Pan American World Airways, Inc., respondent, is a corpora- 
tion doing business at Honolulu International Airport, Honolulu, 
Hawaii, with a mailing address of Post Office Box 29900, Honolulu, 
Hawaii 96820. 

2. On or about January 25, 1985, respondent at Honolulu Inter- 
national Airport, had in its possession a piece of baggage destined 
for Washington, D. C. via Pan American Flight 838/72 and Flight 
581. 

3. On or about May 28, 1985, respondent at Honolulu Interna- 
tional Airport, had in its possession nine (9) pieces of baggage des- 
tined for Los Angeles, California via Pan American Flight 3812. 

4. On or about July 1, 1985, respondent at Honolulu Internation- 
al Airport, had in its possession five (5) pieces of baggage destined 
for Los Angeles, California via Pan American Flight 812. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
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disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two thousand dol- 
lars ($2,000). The respondent shall send, payable to the “Treasury 
of the United States” a certified check or money order, to Clement 
J. McGovern, Office of the General Counsel, Room 2422 South 
Building, United States Department of Agriculture, Washington, D. 
C. 20250-1400, within thirty (80) days from the effective date of this 
order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re: PAN AMERICAN Wor LD Airways, Inc. P.Q. Docket No. 90. De- 
cided February 13, 1986. 


Clement J. McGovern, for complainant. 
Carl Haberbusch, Pan American World Airways, Inc., New York, N.Y., for respond- 
ent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Act and regu- 
lations promulgated thereunder (7 CFR § 318.1 et seg.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedures; 

(b) Any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issue of fact, law, or discretion, as well as the reasons or bases 
thereof; 
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(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 
2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Pan American World Airways, Inc., respondent, is a corpora- 
tion doing business at 6501 W. Imperial Highway, P. O. Box 9227B, 
Los Angeles, California 90009. 

2. On or about July 19, 1984, the respondent had in its possession 
at Los Angeles Airport, 22 cartons of CYMBIDIUM ORCHID 
blooms which had been imported from Australia on Pan American 
flight 816 and which were subsequently placed on Agricultural 
Hold. 

3. On or about August 8, 1984, the respondent had in its posses- 
sion, at Los Angeles Airport a box of orchid blooms which had been 
imported from New Zealand on Pan American flight 816 and subse- 
quently placed on agricultural hold. 

4. On or about October 17, 1984, the respondent had in its posses- 
sion, at Los Angeles Airport, certain palm on ARAUCARIA seed- 
lings which were imported from Australia and subsequently placed 
on agricultural hold. 

5. On or about August 1, 1984, the respondent heii in its posses- 
sion at Los Angeles Airport, certain ATROPURPUREM SEEDS 
(bean seeds) which were imported from Australia on Pan American 
Flight 812 and required treatment for soybean rust. 


CONCLUSIONS 


The respondent having admitted the jurisdiction facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of three thousand dol- 
lars ($3,000). The respondent shall send, payable to the “Treasury 
of the United States” a certified check or money order, to Clement 
J. McGovern, Office of the General Counsel, Room 2422 South 
Building, United States Department of Agriculture, Washington, D 
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C. 20250-1400, within thirty (30) days from the effective date of this 
order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re: Francisco Ramos. P.Q. Docket No. 36. Decided December 24, 
1985. 


Importation of limes without a permit—Civil penalty. 


Fronds Woods, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of August 20, 1912, 
as amended, (Act) (7 U.S.C. §§ 151-164a, 167) by a complaint filed 
by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint 
alleged that the respondent violated section 319.56-2(e) of the regu- 
lations promulgated thereunder (7 CFR § 319.56-2(e)) by importing 
limes from Mexico into the United States without a permit. Copies 
of the complaint and the Rules of Practice governing proceedings 
under the Act were served by the Hearing Clerk, by certified mail, 
upon respondent. Respondent was informed in the complaint and 
the letter of service that failure to plead specifically to any allega- 
tion of the complaint would constitute an admission of such allega- 
tion. 

On February 20, 1985, the respondent filed an answer in which 
he admitted that he had a bag of lemons as he crossed the border 
between the United States and Mexico on September 16, 1984. Re- 
spondent did not deny that he had no permit for the fruit. Under 
section 1.136(c) of the Rules of Practice (7 CFR § 1.136(c)), respond- 
ent thus admitted the allegations of the complaint. 

On June 24, 1985, Judicial Officer Donald A. Campbell ruled that 
respondent, in his answer, admitted that he violated the Act and 
regulations promulgated thereunder (Ruling on Reconsideration, 
P.Q. Docket No. 36). Under Section 1.139 of the Rules of Practice (7 
CFR § 1.139), the admission by the answer of all the material alle- 
gations of fact contained in the complaint constitutes a waiver of 
hearing. 
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The Judicial Officer further ruled, in effect, that if complainant 
stipulated to the facts alleged in respondent’s answer, no hearing 
would be needed to determine the sanction to be imposed. Accord- 
ingly, complainant hereby stipulates to the facts alleged in re- 
spondent’s answer, making a hearing unnecessary. Furthermore, 
on September 10, 1985, the Judicial Officer ruled that the facts al- 
leged in respondent’s answer do not constitute mitigating circum- 
stances. In re Lopez, P. Q. Docket No. 59, Tentative Decision and 
Order, at 10. There is thus no basis for reducing the requested 
sanction. 

As there is no basis for a hearing, the material allegations of fact 
in the complaint are adopted and set forth as the Findings of Fact. 


FINDINGS OF FACT 


1. Francisco Ramos, respondent, is an individual whose address is 
1336 Glencroft Road, Glendora, California 91740. 

2. On or about September 16, 1984, respondent imported 2.5 
pounds of limes from Mexico into the United States in violation of 
section 319.56-2(e) of the regulations (7 CFR § 319.56-2(e)), because 
the fruit was not accompanied by a permit. 


CONCLUSIONS 


In his answer, respondent did not deny any of the material alle- 
gations in the complaint. In addition, the facts alleged in respond- 
ent’s answer constitute no basis for reducing the requested sanc- 
tion. 

By reason of the Findings of Fact set forth above, the respondent 
has violated the Act and regulations promulgated thereunder. The 
following order is therefore issued. 


ORDER 


Respondent Francisco Ramos is hereby assessed a civil penalty of 
two hundred fifty dollars ($250). The respondent shall send, payable 
to the “Treasurer of the United States” a certified check or money 
order, to Fronda C. Woods, Office of the General Counsel, Room 
2422 South Building, United States Department of Agriculture, 
Washington, D.C. 20250-1400, no later than thirty (80) days from 
the effective date of this order. This order shall have the same 
force and effect as if entered after full hearing and shall be final 
and effective 35 days after service of this Decision and Order upon 
respondent (7 CFR 1.142(c)), unless there is an appeal to the Judi- 
cial Officer within 30 days of service pursuant to section 1.145 of 
the Rules of Practice applicable to this proceeding (7 CFR § 1.145). 
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[This decision and order became final February 18, 1986.—Ed.] 


In re: Macuauita Rose RENCARGE. P.Q. Docket No. 125. Decided 
December 23, 1985. 


Thomas Bundy, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of August 20, 1912, 
as amended, (Act) (7 U.S.C. §§ 151-164a and 167) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that the respondent violated section 319.56 of the 
regulations promulgated thereunder (7 CFR § 319.56). Copies of the 
complaint and the Rules of Practice Governing Proceedings Under 
the Act were served by the Hearing Clerk, by certified mail, upon 
respondent. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to file an answer to, or plead specifically to, 
any allegation in the complaint would constitute an admission of 
each allegation pursuant to section 1.141 of the Rules of Practice (7 
CFR § 1.141), and a waiver of such hearing. The letter also advised 
the respondent that failure to request an oral hearing within the 
time for filing an answer would constitute a waiver, on his part, of 
oral hearing. Respondent has failed to respond in any manner to 
allegations in the complaint and respondent has not requested an 
oral hearing. 

Respondent’s failure to deny or otherwise respond to the allega- 
tions in the complaint constitutes an admission of such allegations, 
pursuant to section 1.136(c) of the Rules of Practice (7 CFR 
§ 1.136(c)). Respondent’s failure to request a hearing constitutes a 
waiver of such hearing. There being no basis for a hearing, the ma- 
terial allegations of fact in the complaint are adopted and set forth 
as the Findings of Fact. 
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FINDINGS OF FACT 


1. Magualita Rose Rencarge, herein referred to as the respond- 
ent, is an individual whose address is 5905 Santa Maria, Laredo, 
Texas 78041. 

2. On or about February 27, 1985, the respondent transported six- 
teen (16) limes into the United States from Mexico in violation of 
section 319.56 of the regulations (7 CFR § 319.56), because the limes 
were imported without a permit, as required. 


CONCLUSION 


Respondent has failed to respond in any manner to the allega- 
tion of the complaint. By reason of the Findings of Fact set forth 
above the respondent has violated the Act and the regulations pro- 
mulgated thereunder. Therefore, the following order is issued. 


ORDER 


Respondent Magualita Rose Rencarge is hereby assessed a civil 
penalty of two hundred fifty dollars ($250). The respondent shall 
send, payable to the “Treasury of the United States” a certified 
check or money order, to Mark D. Dopp, Office of the General 
Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D. C. 20250, not later than thirty (30) 
days from the effective date of this order. This order shall have the 
same force and effect as if entered after full hearing and shall be 
final and effective 35 days after service of this Decision and Order 
upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 CFR # 1.145). 

[The Default Decision and Order became final on February 17, 
1986.—Ed.] 


In re: Auto Liners, Inc. P.Q. Docket No. 166. Decided February 19, 
1986. 


Fronda Woods, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


On December 23, 1985, this proceeding was instituted under the 
Act of February 2, 1903, as amended, (21 U.S.C. §§ 111 and 120), the 
Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. 
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§§ 151-164a, 167), and the Federal Plant Pest Act, as amended (7 
U.S.C. §§ 150aa-150jj) (Acts), by a complaint filed by the Adminis- 
trator of the Animal and Plant Health Inspection Service. The 
complaint alleged that the respondent violated the Acts and regula- 
tions promulgated thereunder (7 CFR §§ 330.100-300.400 and 9 CFR 
§ 94.5 et seqg.). The parties have agreed that this proceeding should 
be terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Auto Liners, Inc. respondent, is a corporation whose address is 
100 East 42nd Street, New York, New York 10017. 

2. On or about June 4, 1985, the respondent brought foreign 
origin garbage into Jacksonville, Florida, on its ship the M/V 
Oppama Maru. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of the proceeding, such order will be issued. 


ORDER 


Respondent Auto Liners, Inc. is assessed a civil penalty of two 
hundred fifty dollars ($250) which shall be payable to the “Treasur- 
er of the United States” by certified check or money order, and 
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which shall be forwarded to Fronda C. Woods, Office of the General 
Counsel, Room 2422-South Building, United States Department of 
Agriculture, Washington, D. C. 20250-1400, within thirty (30) days 
from the effective date of this order. 

This order shall become effective on the day this order is served 
upon the respondent. 


In re: Davip E. McCracken and Davin R. Wess Co., Inc. P.Q. 
Docket No. 169. Decided February 20, 1986. 


Sherrie J. Kennedy, for complainant. 
Art Beck, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This proceeding was instituted under the Federal Plant Pest Act, 
as amended (7 U.S.C. § 150aa et seg.) and the Act of August 20, 
1912, as amended (Plant Quarantine Act) (7 U.S.C. §§ 151-164a and 
167), by a Complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service alleging that the respondents vio- 
lated the Acts and regulations promulgated thereunder (7 CFR 
§ 301.45 et seg.). The parties have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth 
below and have agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision only, respondents admit specifically that the Sec- 
retary of the United-States Department of Agriculture has jurisdic- 
tion in this matter, admit the Findings of Fact set forth below, and 
waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondents also stipulate and agree that the United States 
Department of Agriculture is the “prevailing party” in the pro- 
ceeding and waive any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondents in connection with this proceeding. 
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FINDINGS OF FACT 


1. David E. McCracken, herein referred to as the respondent, is 
an individual whose address is 4707 Sloan Drive, Jeffersonville, In- 
diana 47130. 

2. David R. Webb Company, Inc., herein referred to as the re- 
spondent, is a business located at 206 South Holland Street, Edin- 
burgh, Indiana 46124. 

3. On or about March 18, 1985, the respondents moved interstate 
regulated articles, specifically, approximately fourteen (14) logs, 
from Somerset County, Pennsylvania, a gypsy moth high-risk area, 
into Edinburgh located in Johnson County, Indiana, a non-regulat- 
ed area. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


1. The respondent, David E. McCracken, is assessed a civil penal- 
ty of two hundred fifty dollars ($250.00) which shall be payable to 
the “Treasurer of the United States,” by certified check or money 
order, and which shall be forwarded to Sherrie Kopka Kennedy, 
Office of the General Counsel, Room 2422 South Building, United 
States Department of Agriculture, Washington, D. C. 20250-1400, 
within thirty (30) days from the effective date of this Order. 

2. The respondent, David R. Webb Co., Inc., is assessed a civil 
penalty of five hundred dollars ($500.00) which shall be payable to 
the “Treasurer of the United States,” by certified check or money 
order, and which shall be forwarded to Sherrie Kopka Kennedy, 
Office of the General Counsel, Room 2422 South Building, United 
States Department of Agriculture, Washington, D.C., 20250-1400, 
within thirty (30) days from the effective date of this Order. 

3. This Order shall become effective on the day upon which serv- 
ice of this Order is made upon the respondents. 
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In re: JAMES KANDA and Wor.p Airways, Inc. P.Q. Docket No. 74. 
Decided February 21, 1986. 


Fronda Woods, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION FOR WORLD AIRWAYS, INC. 


On March 26, 1985, this proceeding was instituted under the Fed- 
eral Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj) (Act), by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service. The complaint alleged that the respond- 
ents violated the Act and regulations promulgated thereunder (7 
CFR § 318.13 et seg.). On November 25, 1985, a motion was filed to 
dismiss the complaint against respondent James Kanda. The Hon- 
orable Edward H. McGrail, Administrative Law Judge, granted the 
motion on November 26, 1985. World Airways, Inc., is the only re- 
maining respondent. The parties have agreed that the proceeding 
with respect to World Airways should be terminated by entry of 
the Consent Decision set forth below. The parties have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only, respondent World Airways specifically 
admits that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matier, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law or discretion, as well as the reasons of bases 
thereof; 

(c) all rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent World Airways also stipulates and agrees that 
the United States Department of Agriculture is the “prevailing 
party” in the proceeding and waives any action against the United 
States Department of Agriculture under the Equal Access to Jus- 
tice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses 
incurred by the respondent in connection with this proceeding. 
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FINDINGS OF FACT 


1. World Airways, Inc., respondent, is a corporation whose mail- 
ing address is Terminal Box 26, Honolulu International Airport, 
Honolulu, Hawaii 96819. 

2. On or about October 31, 1984, at Honolulu International Air- 


port, the respondent checked baggage to the mainland United 
States. 


CONCLUSIONS 


The respondent has admitted the jurisdictional facts and has 
agreed to the provisions set forth in the following order in disposi- 
tion of the proceeding. Therefore, such order will be issued. 


ORDER 


Respondent World Airways is assessed a civil penalty of three 
hundred seventy-five dollars ($375) which shall be payable to the 
“Treasurer of the United States” by certified check or money 
order, and which shall be forwarded to Fronda C. Woods, Office of 
the General Counsel, Room 2422, South Building, United States De- 
partment of Agriculture, Washington, D. C. 20250-1400, within 
thirty (30) days from the effective date of this order. 


This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: KAPPALARAN SHIPPING ComPANY. P.Q. Docket No. 145. Decid- 
ed February 21, 1986. 


Jaru Ruley, for complainant. 
Abe Phillips, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Federal Plant Pest Act, 
as amended (Act) (7 U.S.C. §§ 150 aa et seg.) by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice alleging that Kappalaran Shipping Company, respondent, vio- 
lated the Act and regulations promulgated thereunder (7 CFR 
§ 330.400). The parties have agreed that this proceeding should be 
terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of 
this Consent Decision only and this specific proceeding only, re- 
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spondent specifically admits that the Secretary of the United 
States Department of Agriculture has jurisdiction in this matter, 
neither admits nor denies the remaining allegations in the com- 
plaint, admits to the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceed- 
ing contain findings and conclusions with respect to all material 
issues of fact, law, or discretion, as well as the reasons or bases 
thereof; 

(c) All rights to seek judicial review and otherwise challenge 
or contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 

3. The civil penalty assessed herein, when paid, shall stand as 
final disposition of all charges against and full and final satisfac- 
tion of all liability of the respondent, Kappalaran Shipping Compa- 
ny, the M/V STAR KANDA, her master, officers and crew, and her 
owners, operators, charterers, and agents, and all of their agents, 
servants and employees, with respect to the matters and things 
charged and/or alleged in this proceeding. 

4. The Animal and Plant Health Inspection Service, USDA, will 
not use the admissions made herein to pursue any other matter 
arising out of Respondent’s storage of regulated garbage aboard the 
vessel M/V STAR KANDA which was docked at Mobile, Alabama 
on or about March 7, 1985. 


FINDINGS OF FACT 


1. Kappalaran Shipping Company, respondent, has its principal 
place of business at Bonifacio Drive, Manila, Philippines. Its duly 
authorized agent in the United States is Star Shipping, Inc., 905 
Commerce Building, Mobile, Alabama 36602. 

2. On or about March 7, 1985, the respondent stored regulated 
garbage aboard the vessel M/V STAR KANDA, which was docked 
at Mobile, Alabama. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the things related hereinabove and the 
provisions set forth in the following Order in disposition of this 
proceeding with respect to respondent Kappalaran Shipping Com- 
pany such order and decision will be issued. 
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ORDER 


The respondent is assessed a civil penalty of three hundred dol- 
lars ($300.00). The respondent shall send a certified check or money 
order for $300.00 payable to the “Treasurer of the United States,” 
to Jaru Ruley, Office of the General Counsel, Room 2422, South 
Building, United States Department of Agriculture, Washington, 
D.C. 20250-1400, not later than thirty (30) days from the etiective 
date of this order. 

This order shall become effective on the day upon which service 
on this order is made upon the respondent. 





SUBJECT INDEX 


JANUARY-FEBRUARY 1986 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 

DISMISSAL 

Failure to prove, damages 

Relief requested, denied 
REMAND ORDER 

Petition withdrawn 

ANIMAL QUARANTINE AND RELATED LAWS 

BRUCELLOSIS 
CIVIL PENALTY 


DISMISSAL 


Motion by complainant granted 


With prejudice 
STANDARDS AND REGULATIONS 
ae Ua ORIEN UN 5555 oss sons Sunsecsl sass¥on acoveassaseblan vaevesolunnacstbosnssibsonibtessiee 66 
ANIMAL WELFARE ACT 
ANIMAL EXHIBITOR 
License revoked 
CEASE AND DESIST 
Sale of animals without license 


CIVIL PENALTY 





SUBJECT INDEX 


ANIMAL WELFARE ACT—Cont. 
CIVIL PENALTY—Cont. 


Of $15,300.00. 
DISMISSAL 


Respondent surrendered license 
STANDARDS AND REGULATIONS 
COG MNT GS WHS oo ais gicsincsadh cccsadesicdeccssscsdechscctckcassenatdbcacecchicdnen 148, 151 


FEDERAL MEAT INSPECTION ACT 
BIAS 


CEASE AND DESIST 
Misbranding meat food products 
INSPECTION SERVICES 
Suspension withdrawal and denial withdrawn 
Withdrawal and denial of service 


REMANDED 


PACKERS AND STOCKYARDS ACT, 1921 
CIVIL PENALTY 


Of $10,000.00... 
Of $30,000.00... 
DEALER 
Engaged in business without proper bonding. 
Failing to pay when due 
Failing to pay full purchase price 





SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


DEALER—Cont. PAGE 


Issuing insufficient funds checks 
Prohibited from acting as dealer for 10 years 
Registration suspended. 181, 191 
Suspended as registrant 185, 204, 212 
DISMISSAL 
Respondent not liable 
MARKET AGENCY 
Buying livestock out of consignment for speculation 
Engaged in business without bonding 186, 194, 196, 208 
Failure to deposit to custodial account. 193, 197 
Failure to maintain custodial account 
Failure to pay when due 
Failure to remit net proceeds. 
Issuing insufficient funds checks 
Prohibited from doing business for six months 
Registration suspended 
Suspended as registrant. 
PACKER 
Failure to make payment, or mail check 
Failure to pay 
Failure to pay when due. 
Failure to pay for livestock purchases 
Issuing insufficient funds checks 
REPARATION AWARDED 
Balances due and owing on transaction 
SUPPLEMENTAL ORDER 
Previous order modified 
Suspension of previous order terminated 
SUSPENSION 
Seven days. 
Fourteen days 





SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
SUSPENSION—Cont. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
DEFAULT ORDER 


DISMISSAL 
Authorized by complainant. 
Complainant failed to prove damages 
Respondents motion granted 
Complainant Failed to file response 
FOB 
Breach of warranty; failure to prove 
Failure to prove market decline 
Failure to prove breach of warranty 


Federal Inspection failure to prove 


Unloading and resale constitutes acceptance 


LICENSE 


Application denied. 
Failure to make full payment 


RECONSIDERATION/REOPEN 
Decision and Order reinstated 
Motion denied 
Pending filing of answer 
Petition denied 
Petition dismissed 
REPARATION AWARDED 
Balances due and owing on transaction 


Payment of undisputed amount. 





SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


STAY ORDER 


444, 449, 456, 458, 461 
442, 465 
437, 463 


DISMISSAL 


Complainant authorized dismissal 


«U.S. G.P.0. 1987-723-355:62593 




















